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LOI NOI bAU

Quyén sach nay la mét nghién ctru trong khuén khé Du an “Trién
khai ly thuyét phap luat ni quyén’ (Implementation of Feminist Legal
Theory) dugc tai trg bdi té chirc Rosa-Luxemburg-Stiftung Déng Nam
A va do Truong Pai hoc Kinh t€ - Luat lam diéu phéi. Néi dung sach
bao gbm mét tiéu ludn vé ban an nir quyén tlr géc nhin Viét Nam va
sau bai binh luan ban an trong céc linh vuc bao luc tinh duc, thira ké,
hén nhan gia dinh va lao déng.

Quyén sach dugc trinh bay song ngt, tiéng Viét va tiéng Anh, dé
c6 thé tiép can duoc véi doc gia & Viét Nam nhung van trd thanh mot
phan cta trao luu ban an ni quyén trén thé gidi. Cac tac gia luya chon
ngén ngt ma minh cam thay thuan lgi nhat dé€ trién khai nghién ctru
ctia minh va dich sang ngén ng{ kia.

Nghién ctru ban an dudi lang kinh nit quyén dang dugc trién
khai ngay cang phé bién trén thé gidi, dién hinh nhu & Canada, Anh,
Uc, New Zealand, Ireland, Scotland va Hoa Ky. Huéng nghién ciru nay
thach thuec tinh trung lap va khach quan vé gi¢i cia phuong phéap
nghién ctru luat hoc truyén théng khi cac ban an dugce phan tich dusi
lang kinh n& quyén. bay la moét cach thuc t€ nham mang ly thuyét
phép 1y nlt quyén vao thuc tién va dem lai moét hudng tiép can bao
quat, da dang hon trong hoat déng xét x, ciing ¢6 kha nang lap luan
trong viét ban an.

Chuing t6i tran trong cam on su cam két va ho trg khéng ngirng
cua Truong Pai hoc Kinh té - Luat, Pai hoc Quéc gia TP.HCM (UEL) déi
v6idu an "Implementation of Feminist Legal Theory" cing nhu su ra
doi ctia quyén sach Huéng dén ban an nit quyén Viét Nam (Toward
Vietnamese Feminist Judgments). Chung téi chan thanh cam on
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Phong Hop tac va Phat trién va Vién Phap luat Quéc té va So sanh
& UEL dé& no luc hét minh trong quan ly viéc xuét ban sach. Chuyén
mon va tinh chuyén nghiép ctia ho da gép phan réat 1én vao tién trinh
sudn sé cua du an.

Ngoai ra, chiing t6i giti 161 cdm on dén t6 chirc Rosa-Luxemburg-
Stiftung Péng Nam A d& hoé tro tai chinh dé€ dua du an nay thanh
hién thuc. Sur ho trg cia ho la céng cu dé thuc hién cac muc tiéu cliia
nghién ctru va cho phép hinh thanh cuén sach. Chung téi xin gui 161
cam on dac biét dén Gido su Rosemary Hunter vi nhitng huéng dan
hoc thuat sau séc va su déng vién khong nglrng trong suét qua trinh
thuc hién du an nay. Cac chi dan va kién thirc chuyén mén ctia ba la
v0 gia trong viéc dinh hinh huéng nghién cttu nay.

Chuing téi cling xin bay t6 long biét on sau sac t6i PGS.TS. Nguyén
Tién Diing vi da sém déng vién va ho trg khéng ngan ngai, la cau noi
cho su ra doi cua y tudng nay. Su hudéng dan va niém tin ciia 6ng vao
du an da giup du an phat trién. Chung t6i xin bay té long biét on sau
sac téi PGS. TS. Duong Kim Anh, TS. Nguyén Thi Anh, TS. Nguyén
Phuong Cham, TS. Thai Thi Tuyét Dung, TS. Vi Kim Hanh Dung, PGS.
TS. Tran Viét Dling, PGS. TS. Tran Thi Thuy Duong, PGS. TS. V& Tr{
Hao, PGS. TS. b6 Minh Khoi, TS. Nguyén Vinh Khuong, TS. Nguyén
ThiLan, TS. Cao Vi Minh, PGS. TS. Lé Vi Nam, TS Nguyén Van Quan,
TS. Luong Thi M§ Quynh, TS. Lé Van Son, TS. Nguyén Thi Thanh
Xuén, vi nhitng nhan xét va dong gép quy bau cho ban thao. Nhiing
hiéu biét va phan héi ciia cac chuyén gia da giup ich rat nhiéu trong
viéc tinh chinh va cai thién néi dung. Moi sai sét con lai trong ban
thdo hoan toan thudc veé cac tac gia.

Céctac gia
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Nguyén Thi Kim Chung
Khoa Luat, Hoc vién Hanh chinh Quéc gia
chunghvhc@gmail.com
Nguyén Thi Kim Chung la gidng vién luét tai Hoc vién Hanh chinh Quéc
gia. Ba c6 bang tién si tai Pai hoc Queensland, Brisbane, Uc. Huéng
nghién ctru cta ba la Luit Hién phap, Quyén con ngudi va Chinh trj.
Ba c6 cdc xudt ban hoc thuit trén cic tap chi trong nudc va tham gia
cidc dy 4n nghién ctu cta cic co s& hoc thuit va té chic lién chinh
phu nhuw UNDP.

Doan Thi Phuong Diép

Truéng Pai hoc Kinh té-Luit, PHQG-HCM

diepdtp@uel.edu.vn

Poan Thi Phuong Diép, Tién si Luit tai Pai hoc Bordeaux 4, Céng hoa
Phiép, 1a Pho Gido su tai Truong Paihoc Kinh té Luit, PHQG-HCM.
Ba da c6 nhiéu bai bdo ding trén cdc tap chi khoa hoc trong nuéc va
qudc té, d6ng thai l1a tdc gia cia mot s6 cudn sich, trong d6 cé Phdp
luat vé quan h¢ tai san giita vg va chong (Nha xuit ban PHQG-HCM), La
Légistique Perspectives Francophones (Nha xudt ban Press de l'université
de Toulouse 1, Phép), vd How Civil Law is Taught in Asian Universities
(Vién Nghién ctru Keiglad xudt ban).

Nguyén Dinh Diic
Trudng Pai hoc Kinh té - Luit, PHQG-HCM
ducnd@uel.edu.vn
Nguyén Pinh Dicla gidng vién Khoa Luat Kinh té, Truong Pai hoc Kinh
té€ - Luit, PHQG-HCM. Anh nhén bing Thac si Luit hoc nam 2019
tai Pai hoc Luét, Pai hoc Qudc gia Ha Noi, sau d6 nhan bing Thac si
Toan cidu héa ndm 2020 tai Pai hoc Brighton, Vuong quéc Anh. Anh
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nghién cttu cdc vin d€ vé Quyén con ngudi, Luit quéc té€ va Quan hé

qudc té.

Trinh Thuc Hién

Truoéng Paihoc Kinh té - Luat, PHQG-HCM

hientt@uel.edu.vn

Trinh Thuc Hién 13 gidng vién luit thu¢c Trudng Pai hoc Kinh t€ - Luit,
DPHQG-HCM. Ba cé bang tién si tai Pai hoc Lancaster ¢ Vuong quéc
Anh. Céng trinh hoc thuit ctia ba tip trung vio linh vyc luit An 1¢,
Luat Moéi trudng va Luit Giao dich bdo dam.

Phan Thi Lan Huong
Trudng Pai hoc Luat Ha No6i
phanhuong@hlu.edu.vn
Phan Thi Lan Huong l1a Phé Gido su Luit hoc tai Trudng Pai hoc Luit Ha
Noi. Ba c6 bang tién sitai Pai hoc Nagoya - Nhit Ban. Ba da c6 nhiéu
nghién cu vé€ bdo dam quyén ctia nhom yéu thé, dic biét 1a phu ni

va tré em bi bao luc.

Dang Hoang Minh

Truong Pai hoc FPT Céin Tho

minhdh20@fe.edu.vn

bingHoang Minhla gidng vién tai Trudng Paihoc FTP Can Tho. Anh tét
nghiép Thac si Luat tai Pai hoc Newcastle, Anh Qudc va hién dangla
nghién ctu sinh chuyén nganh Lu4t Kinh té tai Truong Paihoc Kinh
Té€ - Luiat, PHQG-HCM. Nghién cifu ctia anh tdp trung vao quyén
con ngudi va binh ding gidi.

Nguyén Thi Hong Nhung
Truong Paihoc Kinh té - Luat, PHQG-HCM
nhungnth@uel.edu.vn
Nguyén Thi Hong Nhung, Tién si Luit Kinh doanh tai Truéng PH Lyon
3, Phép, 1a Phé Gido su tai Truong Pai hoc Kinh té€ - Luit, PHQG-
HCM. Ba c6 nhiéu cong trinh nghién ctru khoa hocla bai bdo va sich
trong nudc va quéc té€ vé linh vuc Luit Din sy va T6 tung dan sy,

trong d6 c6 nhiing cong trinh nghién cttu vé binh ding gidi.
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Ngé Minh Phuong Thdo

Trudng Pai hoc Kinh té - Luit, PHQG-HCM

thaonmp@uel.edu.vn

Ngo6 Minh Phuong Thao hién 14 gidng vién tai Trudng Pai hoc Kinh t€ -
Luit. Co6 t6t nghiép Thac si Ludt ndm 2015 va hién dang 1a nghién
cttu sinh chuyén nganh Luét Dan sy tai Truéng Pai hoc Kinh té -
Luat, PHQG-HCM. Hudng nghién ctfu cta c6 lién quan dén linh
vuc tu phap qudc té, dic biét 1a quan hé hén nhén gia dinh cé yéu t6

nudc ngoai.
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BAN AN NU QUYEN:
TU GOC NHIN VIET NAM

(Bdn pIcH)

Trinh Thuc Hién

1. Ly thuyét phap luat nir quyén: Ban chat va cac déng gop
1.1. N quyén luan (feminism)

Ly thuyét phap ludt n@ quyén c6 méi lién hé v6i n&t quyén
ludn néi chung. N@ quyén luén 13 moét hién tugng va khéi niém
c6 ngudn goc ti van héa phuong Tay. Ly thuyét nay xuét hién &
Hoa Ky vao thé ky 19 va dau thé ky 20 nhu mdt phong trao thuac
ddy vi tri ctia phy n@ va ndng cao tdm quan trong cta “tinh doc
ddo cua n@ gidi, trdi nghiém bi 4n vé viéc lam me va sy thudn
khiét dac biét cua nat giéi™.

bell hooks dua ra dinh nghia don gian vé nit quyén luin, dé
1a “mot phong trao chdm dit phan biét gidi tinh, béc 16t va ap
btic dya trén gidi tinh”?. Quan diém n& quyén cta ba khéng chi
tip trung vao binh ding gidi, coi d6 1a moét muc tiéu chinh cua
cac phong trao n quyén, ma con xem xét cic tu tudng va hanh
vi phén biét giéi tinh nhu la nguyén nhén cta sy thong trj va

0 Alison M. Jaggar, Feminist Politics and Human Nature (Rowman & Littlefield
Publishers, Inc 1983) tr. 5.

. bell hooks, Feminism Is for Everybody: Passionate Politics (South End Press
2000) tr. 1. (bell hooks muéh viét t&n minh bang chit cai thudng)
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khuat phuc trong xa héi. Ba cho rang dan 6ng véi tu cach 1a mot
nhém c6 thé hudng 1gi va khai théc vi tri théng tri ctia ho trong
ché d¢ phu h¢, nhung & chiéu ngugc lai, v&i tu cach ca nhan, ho
cam thdy kho khan trong viéc duy tri quyén lyc ctia minh d6i véi
phu n@’. Chung ta c6 thé quan sét trén cac phuong tién truyén
thong d€ thdy ban thin nam gidi cling chiu 4p luc nhu thé nao.
Chéng han nhu gan &4y, Chris Evan dugc vinh danh la Nguoi
dan 6ng quyén ri nhét thé gidi vao d¢ tudi 40, khi van git dugc
hinh thé sin chic va quyén ra*. Tdt nhién, dady don thudn la mot
vi du s6ng dong va & mot mic 4 nao do6, phéng dai vé vé bén
ngoai ctia nam gidi dugc cho coi nhu la khuén mau cta quyén
lyc va su thong tri. Khia canh nay nhdn manh rang khuén mau
gidi tiéu cuc doc hai d6i v6i bat ky ai, cho du ching ta thudc vé

gidi tinh nao®.

T4t nhién, dinh nghia ctia bell hook khong phaila quan niém
duy nhat vé n& quyén nhédn dugc sy dong thudn cta tit ca cac
nha ni quyén. Chu nghia nit quyén c6 sy da dang do qua trinh
phat trién va lich s cta nd, ngoai ra con tu quan diém, vi tri
kinh té va xa héi khdc nhau ctia cic nha n@ quyén. C6 thé néi, nit
quyén bét dau tir phong trao ctia nhitng phu ni da tring, trung
Ivu va cé hoc, d6i quyén bau ct va sd hitu tai san. Tuy nhién,
phu nt khéng phai chi cé ngudi da tring, thudc ting 16p thugng
luu va dugc gido duc bac cao. Do 46, tiéng ndi va kinh nghiém
cua phu nit khéng don 1é ma rat da dang. Diéu d6 dan dén nhiéu

8 bell hooks (2000), Tldd, tr. ix.

. Kara Warner, ‘Chris Evans Is PEOPLE’s 2022 Sexiest Man Alive: “My Mom
Will Be So Happy™’ (People, 7 November 2022) <https://people.com/movies/
chris-evans-people-sexiest-man-alive-2022/> truy cap ngay 15/11/2022.

5 ‘Khudn mau gidi la mét y niém hodc hinh anh dugc tiéu chuan hoa, [...] dua
trén gidi cla ho’, Jane Pilcher and Imelda Whelehan, Khai niém then chét
trong nghién ciru gi¢i (Nha xuat ban Phu nit Viét Nam 2022) tr. 176.
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truong phai n&t quyén khic nhau. Cha nghia n quyén ty do
(liberal feminism) d4u tranh cho binh ding gi&i, tim kiém co
h¢i binh ding cho nam va ni tai noi lam viéc, trong gido duc va
quyén tham gia chinh tri®. Cht nghia n& quyén c4p tién (radical
feminism) da dich chuyén tif cic yéu c4u phai d6i x binh déng
gitta nam va ni sang ddu tranh choéng lai sy ap buc d6i véi phu
nit va ché d¢ gia truéng’. Cac nha ni quyén cdp tién tin ring cac
quan hé vé duc tinh c6 lién quan dén quyén lyc kinh té va chinh
tri%; do 6, trong tim cua thuyét nit quyén cép ti€n coi ndi dung
khiéu ddm, hi€p dam va vin dé kha ning kiém soét tinh duyc cta
phu n@ nhu 1a biéu hién cua su 4p bic phy ni’. Trong khi do,
cht nghia nit quyén xa hdi (social feminism) twong tu nhu cha
nghia ni quyén tu do & khia canh cho rang sukhdc biét sinh hoc
gita phy nit va nam giéi khong thé dan dén céc d6i xtt khic nhau
dua trén gidi tinh, hay néi cach khac, bat chdp su khac biét vé
mat sinh hoc thi phuy n@& va nam gi6i phai dugc d6i xt& nhu nhau.
Nhung cht nghia n quyén xa héi d4du tranh cho su thay déi xa
hoi hon la tim kiém ty do cd nhin nhu thuyét n@ quyén tu do'°.
Chu nghia nit quyén vin héa (cultural feminism), giéng nhu cha
nghia n quyén cdp tién, nhung theo huéng tich cuc hon, thira
nhén ring phu n& khac nam gidi vé mit sinh hoc, tam 1y va xa
h¢i d€ yéu cau cic ddc tinh ctia phuy n@ phédi dugc coi ngang bing
vGi ddc tinh ctia nam gigi. Chang han nhu, tinh nam nhdn manh
vao ty do y chi nhung tinh ni lai coi cidc cd nh4dn khong thé cé
sy tu cht ma bi rang budc trong cic méi quan hé. Cho nén, moét

trong nhiing yéu cdu cua thuyét nit quyén vian héa la ddu tranh

6 Alison M. Jaggar (1983), Tldd, tr. 35-6; Michelle Friedman, Jo Metelerkamp,
and Ros Posel, ‘What Is Feminism? And What Kind of Feminist Am |?’ (1987)
1 Taylor & Francis, Ltd. 3, tr. 5-6.

7 Michelle Friedman, Jo Metelerkamp, and Ros Posel (1987), Tidd, tr. 8.
8 Michelle Friedman, Jo Metelerkamp, and Ros Posel (1987), Tldd, tr. 8-9.

®  Xem th&o luan vé nir gii va van dé vé cudng dam trong Catharine A.
MacKinnon, ‘Feminism, Marxism, Method, and the State: Toward Feminist
Jurisprudence’ (1983) 8 The University of Chicago Press tr. 646-655.

% Michelle Friedman, Jo Metelerkamp, and Ros Posel (1987), Tidd, tr. 16.
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cho cac hoat dong cham séc, vi dy, chim séc tré em hodc gia
dinh, phai la cong viéc dugc tra luong''. Danh sich cdc trudng
phéi nit quyén d¢€ cap & trén 1a khong day du. Co6 thé néi, thuyét
nil quyén van dang ti€p tuc phat trién va méi truong phai quyét
dinh dén hé tu tudng, cach tiép cén, chién lugc va nhiém vy caa
phong trao ni quyén. Tuy nhién, tit ca cac trudng phai nay déu
nghién cttu cac vin dé vé gidi tinh d€ giai quyét bat binh dang
va sy thong tri xa hoéi vé gidi, tip trung vao xod bé sy phu thudc
cua phu nf.

1.2. Ly thuyét phap luat nir quyén

Dé khong bi bo lai phia sau, cac ludt gia da tich cuc tham
gia phong trao nit quyén, st dung cdc tu tudng nd quyén dé
kham phd va dénh gid phap luit. Ly thuyét phap luit ni quyén
(feminist jurisprudence hoic feminist legal theory) chi méi
dugc phat trién trong mot vai thip ky gdn day nén khong co lich
st 14u dai nhu chu nghia ni quyén'?.

Theo quan diém cua phuong T4y, phuong phdp luit hoc
thong thudng cho rang phap ludt 1a trung lap va khach quan,
dong thoi tap trung vao viéc liéu cac quy tic phap ly c6 mach lac
va nhdt quan hay khong ciing nhu yéu cdu vé tinh c6 thé du dodn
trudc va tinh chic chian. Ly thuyét phap ludt nit quyén da mang
lai cho ludt hoc vao mdt cich ti€p cin phé phan'®. Trong chirng
muc nao d9, ly thuyét nay dva ra cac thach thic nhu cdc nghién
ctiu ludt hoc phé phan tirng d€ xuat, dé 1a “su phé phan co ban
vé tinh logic von c6 ctia phap ludt, sy bat dinh va kha nang thao

B Patricia A. Cain, ‘Feminism and the Limits of Equality’ (1990) 24 Georgia
Law Review tr. 836-38.

B Margaret Davies and Vanessa E. Munro, ‘Editors’ Introduction’ in Ashgate
Research Companion to Feminist Legal Theory (2013), Routledge tr. 1.

8 Katherine T. Bartlett, ‘Feminist Legal Methods’ (1990) 103 Harvard
Law Review tr. 830; Michael D. A. Freeman, ‘LLoyd’s Introduction to

Jurisprudence’ in LLoyd’s Introduction to Jurisprudence (Ninth, Sweet &
Maxwell 2014) tr. 1079.
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tung cta hoc thuyét phap ly, vai tro ctia phap luit trong viéc hgp
phép hda cic quan hé xa hoi cy thé, cic hé thong thd bic bat
hgp ly dugc tao ra b&i phdp luit va cic thé ché phép ly”*, mic
du cich tiép cin nit quyén khong dugc coi 1a moét nhinh cua
phuong phap luin phap luit phé phan (critical legal theory)'s.

La mét hién tugng xa hoi, phdp ludt da dugc dinh nghia va
phat trién tu 1au d€ thic day hién trang ctia cdc quan hé quyén
luc, bao gdm ca mdéi quan hé vé giéi's trude khi phy n@ bit dau
thuc hién cdc vai tro xa héi va tham gia vao x4y dyng phap luat.
MG6i quan tam d4u tién va quan trong nhdit cta ly thuyét phap
luit n@ quyén 1 (bat) binh ding gidi. Bt binh ding gisi dugc
cho 1a c6 nguyén nhén ti ba hién tugng xa hoéi: phin biét gisi
tinh, 4p buc gidi va sy 1é thudc trong tinh dyc'. Bé c6 thélakha
niang ti€p cdn cac quyén va lgi ich khac nhau gita cac giéi tinh
khéc nhau, ching han nhu mtc luong khiac nhau cho nam va nit
tai noi lam viéc; bao luc thé chit hoic tinh thdn hoic lam dyng
bao lyc d€ duy tri hoic thé hién sy thdong tri vé giéi, nhu quiy
r6i tinh duc hodc bao luc gia dinh; va danh gia thép gia tri cong
viéc hoidc vi tri cong viéc thudng do phu n& dam nhén, ching
han nhu cham séc gia dinh hodc con cai. Ly thuyét phap luat n@
quyén gidi quyét van dé bit binh ding gidi bing cach dit ra cau
hoi liéu c6 sy phédn biét gidi tinh, ap bic gidi hodc/va 1é thudc
gidi tinh hay khong.

o Carrie Menkel-Meadow, ‘Feminist Legal Theory, Critical Legal Studies, and
Legal Education or “The Fem-Crits Go to Law School” (1988) 38 Journal of
Legal Education tr. 63.

5 Carrie Menkel-Meadow (1988), TIdd, tr. 63; Xem thém vé& nhirng thao luan
lién quan dén diém gidng va khac gilra nghién ctru phan bién phap luat va
ly thuyé&t phap Iy nit quyén tai Deborah L. Rhode, ‘Feminist Critical Theories’
(1990) 42 Stanford Law Review tr. 617.

6 Xem mét thdo luan vé su tuang déng gitra phong trao nir quyén va chl nghia
Mac trong nhirng méi quan hé vé quyén luc tai Catharine A. MacKinnon,
‘Feminism, Marxism, Method, and the State: An Agenda for Theory’ (1982)
7 The University of Chicago Press tr. 515-7.

7 Christine A. Littleton, ‘Equality and Feminist Legal Theory’ (1987), 48
University of Pittsburgh Law Review tr. 1046.
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bé ting cudng cong bing xa hoi va cai thién binh ding gidi, 1y
thuyét phdp luit n@ quyén ngay cang dugc st dung nhiéu d¢€ tién
hanh nghién cttu trong mét s6 linh vyc luét, ti ludt hinh sy lién
quan dén hiép dam, mai dam, luit lao dong, nghia vu bdi thuong
thiét hai ngoai hgp déng, dén luit hgp dong va luét tai san'®. Tuy
nhién, 1y thuyét phdp luit n&t quyén, giong nhu cht nghia n@
quyén, chiu dnh huéng tu sy khac biét gita cic trudng phai tu
tudng khac nhau va cac cudc tranh ludn dang dién ra gitta chinh
cac nha nit quyén, v6i nhitng ngudi chong ni&t quyén va nhiing
ngudi khic khong tin vao phong trao n quyén. Ly thuyét phdp
ludt nit quyén van dang phat trién theo thoi gian d€ dap tng véi

su thay d6i ctia xa hdi va d6i s6ng con ngudi'®.

1.3. Phuong phap luén ly thuyét phap luat nir quyén

La m¢t phuong phap luan, ly thuyét phap luat n& quyén tng
ho cho viéc dua tiéng ndi va kinh nghiém ctia phu n@ vao qué
trinh lam luit. Ly thuyét nay dao siu xem liéu cdc quan diém
gia trudng va dién ngdn ctia nam gidi anh huéng dang ké nhu
thé nao dén viéc tao ra va thic ddy céc khdi niém va chudn muc
phép 1y*°. Ly thuyét phap luit n® quyén khong cho ring & thoi dai
ngay nay, phdp ludt hoan toan khong giai quyét cic van dé cia phy
nd trong xa héi. Ly thuyét nay chi trich phap luit khong chia dung
céc kinh nghiém va quan diém cua phu n&*'. Mt thanh tyu ddng

chu y cua ly thuyét phap ly n@ quyén & ti€p cin nay la viéc hoan

8 Margaret Davies and Vanessa E. Munro (2013), Tldd, tr. 1-2.

% Martha Albertson Fineman, ‘Feminist Legal Theory’ (2005) 13 Journal of
Gender, Social Policy & the Law tr. 23.

B Frances Olsen, ‘What is Feminist Legal Theory and Why Should Gender
Studies Care About 1t?° (1998), IGS Bulletin tr. 23; Lucinda M. Finley,
‘Breaking Women'’s Silence in Law: The Dilemma of the Gendered Nature
of Legal Reasoning’ (1989) Notre Dame Law Review tr. 886-87; Nancy Levit
and Robert R. M. Verchick, Feminist Legal Theory: A Prime (tai ban Ian thir
hai, 2016), New York University Press tr. 16.

i Katherine T. Barlett, ‘Feminist Legal Methods’ (1990) 103 Harvard Law
Review tr. 837; Lucinda M Finley (1989), Tldd, tr. 892.
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thién phdp luidt vé hi€p dam. Duncan ldp ludn rang hiép ddm va
quan hé tinh duc da dugc dinh nghia trong luit, cu thé la luit
ctia Anh, dya trén nhén thdc va dién ngén cta nam giéi**. Tuy
nhién, khai niém hiép ddm d3a mé& rdng d€ bao géom ca hié€p dam
trong hon nhan, thita nhén rang bi cdo khong thé chi dya vao
md6i quan hé hén nhin d€ bién minh cho niém tin cua minh vao
sy dong y ctia nan nhan®.

G chiéu canh khéc, Barlett dua ra phuong phap luin ctia
phép ludt n@ quyén d€ thuc hanh ludt, ma ba goi 1a “thyc hién”
phép luit?*, phan biét v6i phé binh phap luit va tham gia vao
cac hoat dong céi cach phéap luat dudi géc d6 nt quyén. Nhiing
khuyén nghi ctia ba da dit nén mong cho phuong phap lip ludn
va cach thic viét bdn dan n quyén, nhu sé dugc thio ludn thém
trong muc 3 cua bai tiéu luidn nay. Déi véi Barlett, cic phuong
phap ludn phéap luat n& quyén c6 ba thanh phan cé thé dugc st
dung trong thyc hanh luit:

(1) tim kiém vin dé phu nii: “xdc dinh va thich thtc nhitng
yéu t6 ctia hoc thuyét phap 1y hién hanh dangloai bo hodc
gdy bat lgi cho phy nit va thanh vién cta cic nhém ngoai
1é khac”;

(2) 1ap luan thyc t€ vé nit quyén: “lap ludn ti mot 1y tudng
trong doé gidi phdp phdp ly 1a nhitng phan tng thyc té d6i
v6i cac vin d€ cy thé hon l1a nhiéing lya chon ¢6 dinh gita
cac quan diém d6i lap, thudng khong tuong hgp véinhau’;

(3) néang cao y thic: tim ki€ém nhitng hiéu biét sdu sic va quan
diém ting cudng thong qua cidc cam két hgp tac hoic

0 Xem thao luan cua Sheila Duncan, ‘“Disrupting the Surface of Order and
Innocence”: Towards a Theory of Sexuality and the Law’ (1994) Il Feminist
Legal Studies tr.12-15.

2 M.D.A Freeman, LLoyd’s Introduction to Jurisprudence (9" edn,
Sweet&Maxwell 2014) 1093.

B Katherine T. Barlett (1990), Tidd, tr. 830.
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tuong tac v6i nhiing ngudi khic dva trén kinh nghiém va

ciu chuyén cd nhan”?s.

2. Dy an viét ban an nir quyén: muc tiéu, phuong phap
thuc hién va cac dong gop

Y tudng vé dy an viét ban an n quyén dugc thyc hién ngay
cang nhiéu trén toan thé gisi, trong d6 c6 Canada, Anh, U,
New Zealand, Ireland, Scotland vad Hoa Ky?°. Dy 4n nay khai
phaét tir sang kién ctia cidc hoc gid Canada, nhiing ngudi da s
dung céch tiép cdn nit quyén d€ viét lai sdu ban an ctia Toa an
T6i cao Canada lién quan dén Hién chuong vé Quyén va Tu do
cua Canada (the Canadian Charter of Rights and Freedoms). Céc bai
viét dugc xudt ban trén Tap chi Phy nit va Ludt Canada (Canadian
Journal of Women and the Law) vao nim 2006*” mic du né da
duoc khdi thio tir nim 20048,

Sén phdm cua cdc dy 4n vé ban dn n quyén 1a mét 4n phdm
hoc thuéit duéi dang cic bai bdo khoa hoc hodc sich chuyén
khao. Cac hoat dong ctia dy dn c6 thé khac nhau gitta cdc quéc
gia nhung di€ém chung Ia ching déu cé cic budi toa dam théo
ludn vé phuong phap viét ban an nit quyén, lva chon cacvy anva
chudn bi ban thao.

O du 4n dugc thuc hién & céc qudc gia noéi trén, thudng co
hai tic gid dong gép vao moét ban dn n& quyén. Mot ngudi la
thdm phan viét mét ban dn n@ quyén thay thé va nguoi kia Ia

hocgidhanlam viét binh ludn vé ban an ni¥ quyén, nhdm néu bat

% Katherine T. Barlett (1990), Tldd, tr. 836-7.

% Tham khao Dy an Australian Feminist Judgment tai: https://auspublaw.
org/2021/09/launch-of-the-feminist-judgments-and-critical-judgments-
projects-website/

27 Canadian Feminist Judgments cé thé dugc truy cap tai: https:/muse.
jhu.edu/issue/12397 hoac http://www.thecourt.ca/?s=women%27s%20
court%200f%20canada.

2 Diana Majury, ‘Introducing the Women’s Court of Canada’ (2006) 18
Canadian Journal of Women and the Law tr. 1.
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déng gép clia ni¥ quyén trong viéc 1dp ddy khoang trong ctia cac
phuong phap xét xt thong thuong. Vi thé, viét ban an 1a phan
trong tam ctia dy 4n nay, trong d6 cac tac gia khong gidi han
chinh minh trong binh luén va phé binh cdc quyét dinh cua toa
an ma nd lyc tao ra nhitng quyét dinh thay thé theo ly thuyét
nit quyén®. Ban an ni quyén thach thic phuong phip tu phép
truyén thong von khing dinh tinh trung lap va khach quan déi
vGi cdc vin dé gidi tinh. D€ lam diéu do, cac tac gia dwa ra binh
ludn vé phan quyét géc ciing nhu dua ly thuyét phap luit n@
quyén vao ban an dugc viét lai nhung van gi& dugc cac lap luan
hop ly d€ thuyét phuc ngudsi doc.

C6 thé ndi rang, dy 4n viét ban 4n n& quyén nhim muyc dich
phéat hién co'sd v€ gidi dn chita trong quyét dinh gidi quyét tranh
chdp ctia toa an va d€ xudt mdt phan quyét thay thé cé tinh dén
cac 1dp ludn caa thuyét n& quyén. D€ dat dugc muc tiéu nay,
du an viét ban dn ni quyén dugc thyuc hién theo phuong phap
nghién ctu tai liéu. Cac tac gid dya vao cac ngudn chinh nhu
dao ludt va 4n 1¢é va cdc ngudn thd cdp nhu tai liéu hoc thuat ¢

lién quan d€ dua ra cac binh ludn, l4p ludn va két ludn?'.

Céc tac gia dugc yéu cau phadi tén trong cac tinh tiét dugc
dua ra trong cic ban an gdc cua toa dn*’, khong ty minh tim
kiém thém cac tinh tiét khac, tim gap nguyén don va bi don hoac
ap ddt cac gia thuyét vé cac sy kién. Can luu y rang cdc tinh tiét
ma cdc thim phan dva vao d€ dua ra quyét dinh c6 lién quan
chat ché dén x4y dyng mot cdu chuyén hodc trinh bay sy viéc vi

ho dugc nghe vé tranh chép tt cd hai bén, nguyén don va bi don,

2 Rosemary Hunter va cac tac gia, ‘Feminist Judgments: An Introduction’ in
Rosemary Hunter and others (eds), Feminist Judgments: From Theory to
Practice (Hart Publishing 2010) tr. 3.

% Rosemary Hunter va cac tac gia (2010), Tldd, tr. 6.
3 Rosemary Hunter va céc tac gia (2010), Tldd, tr. 4.

% Xem thao luan vé han ché ti€p can cac tinh tiét va dién bién trong Rosemary
Hunter va cac tac gia (2010), Tldd, tr. 13-4.
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tt d6 quyét dinh tinh ti€t nao la dang tin cdy va phu hop d¢€ giai
quyét tranh chdp®’. Do d6, cic thdm phan/ tic gia ung hd n@
quyén van cé khoang trong d€ ké mot cdu chuyén khac véi ban
an géc cua tda an bang cach chonloc va sip x€p lai céc tinh tiét?*.

Du an viét ban an n& quyén dugc coi la mot cach thiét thyc
dé dua ly thuyét phap luit vao thyc tién va l1a phép tht xem ly
thuyét phdp ludt n& quyén c6 thé cung cdp cach tiép cén congly
toan dién va da dang nhu thé nao so v6i phuong phap tu phap
hién c6**. Tuy nhién, myc dich va muyc tiéu cta dv 4n dua ra
khong qua tham vong. Mic du né lién quan dén viéc viét ban
an, nhung né tudn theo phong cach viét ban an do cac thim
phén dang thuc hién®*. N6 ciing khong dai dién cho tiéng néi
cuia phu n@ d€ thuc ddy phong trao n quyén®” hoic cai thién ly
thuyét phdp luit n@ quyén tré nén cdp tién hon hodc cung cdp
mdt truong phai tu tuéng méi*®. Dy dn nay duong nhu chi minh
hoa va dy doédn vé viéc liéu ly thuyét phap luit n@t quyén c6 thé
van dung nhu thé nao trong thuc té.

3. Phurong phap cua ban an nir quyén

Muc nay théao ludn vé cic phuong phap cua ly thuyét phap
ludt n& quyén ma cac tac gia déng gép cho du an ban an ni quyén
nén st dung khi viét ban an n@ quyén ctia minh. N6 ciing déng
vai tro nhu mét huéng dan cho bit ky thdm phdn nao mudn dua
ra quyét dinh theo cach ti€p cin n@& quyén.

% Erika Rackley, ‘The Art and Craft of Writing Judgments: Notes on the
Feminist Judgments Project’ trong Rosemary Hunter va cac tac gia (eds),
Feminist Judgments: From Theory to Practice (Hart Publishing 2010) tr. 45.

3 Rosemary Hunter, ‘An Account of Feminist Judging’ trong Rosemary Hunter
va cac tac gia (eds), Feminist Judgments: From Theory to Practice (Hart
Publishing 2010) tr. 36.

% Margaret Davies and Vanessa E. Munro (2013), Tldd, tr. 15-6.

%  Rosemary Hunter, Clare Mcglynn, and Erika Rackley (2010), Tldd, tr. 6.
87 Margaret Davies and Vanessa E. Munro (2013), Tldd, tr. 16.

%  Rosemary Hunter, Clare Mcglynn, and Erika Rackley (2020), Tldd, tr. 6.
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Dé viét ban an ni quyén, Hunter, c6 xem xét dén cac khuyén

nghi cua Barlett vé phuong phap nit quyén trong ludt hoc, chira

bay dic di€m d€ cé mot cach ti€p cin n& quyén’’:

1.

“Tim ki€ém vdn dé€ phu n&”: Phdi nhén ra nhing tic d6ng
vé gidi trong cdc quy pham va dp dung phép luat c6 vé la
trung lap (ciing nhu tdc dong ctia ching d6i véi cdc nhém
thudng bi dit ngoai 1€ xa hoi);

“Pua phy nit vao”, theo nghia viét vé kinh nghiém cua
phu ni nhv dién ngdén phap 1y (ca trén phuong dién 13
duong sy véi tu cich cd nhan va véi tu cach tap thé, dya
trén bing chiing nghién cttu c6 lién quan), va trong viéc
tao lap cac quy tic phap ly;

Thach thic dinh kién gidi trong hoc thuyét phap 1y va
1ap ludn phap ly;

B6i canh héa va cd biét héa: Lap luin dua trén boi canh
va thyc té kinh nghiém s6ng ctia phu ni; dwara cac quyét
dinh mang tinh cd nhan héa hon l1a mang tinh phan
nhom hodc khai quat héa; dua ra cac luu y ca biét va can
trong dén cac ca nhéin trudc toa an; va khéng phan xét
phu n@ vi ho d3a dua ra nhiing lva chon khéc v6i nhiing
lga chon ma chinh thdm phén sé dua ra;

Tim cach khic phuyc nhiing bat cong va cai thién diéu
kién séng cua phu nij;

Thic ddy binh déng thyc chit; va

Dua trén nén hoc thuit phép ly vé n& quyén dé€ dua ra
cac quyét dinh.

Cac dé xuit cua Hunter da dugc chdp nhan trong nhiéu du

an viét ban dn n@ quyén*. Pi€m 1 chic chin d¢ cip dén phuong

phép tim ki€m vdn dé phu n@t cta Barlett. Piém 4 vé b6i canh

39

oo

Rosemary Hunter (2010), Tldd, tr. 35.

Heather Douglas and others, ‘Introduction: Righting Australian Law’ in
Australian Feminist Judgments: Righting and Rewriting Law (Hart Publishing
2014) tr. 8.
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hoéa va ca biét héa tuong duong véi phuong phap ldp ludn thyc té

vé nit quyén cua Barlett, nhu Hunter da dan chiéu dén*.

Déviétban an n&t quyén thanh c6ng, diéu quan trongla chon
dugc mét ban an phu hgp d€ dua ra phan quyét thay thé theo
phuong phép ly thuyét n& quyén; nghia 1a, ban dn d6 nén cé
van dé vé gidi, va ngudi viét mudn chinh sta lai quyét dinh giai
quyét tranh chdp hodc l4p ludn bat cong trong ban an d6*.

Tim kiém van dé€ phy nit1a d€ khdm phd nhiing ham y vé gidi
trong cac quy pham c6 vé trung l4p hodc dat ra cau hoi liéu viéc
ap dung cac quy pham phap luét &y c6 dua dén su bat1gi hoac sy
1¢ thudc cho phy n@& hay khong*. Tuy nhién, vin d€ phu nit ma
Barlett dit ra c6 thé dugc giai thich theo nghia 1a khong chi tip
trung vao phu n nhula d6i tugng duy nhat dé bi ton thuong ma
vGi bt ky ai c6 thé chiu bat 1¢i béi gidi tinh cua ho. Bing cach
lya chon dugc ban dn phu hgp dé€ viét lai, tac gia da hoan thanh
nhiém vy tim kiém vin d€ phu n&¢ & diém 1, nd luc swa chita cac
bat cong c6 thé c6 do phén biét d6i x&t hodc dp biic gidi & di€ém S
va ning cao binh ddng thuc chit trong phin quyét thay thé ma
ho viét ra & diém 6**.

Bo6i canh hoéa cac tinh tiét 1a yéu t6 quan trong trong ban an
nit quyén. N6 doi hdi cac tinh tiét phai dugc danh gia trong moét
boi canh réng 16n hon, bao géom diéu kién xa hdi xung quanh
va tién st ctia cac duong sy, thay vi chi tim kiém céc sy kién
thoa man cac yéu t6 caa mdt quy pham phap ludt hodc tuong
tu vGi cdc tinh tiét c6t 16i cua tién 16*. Lién quan dén ban 4n n&
quyén, viéc bdi canh hda céc tinh tiét két hgp véi viéc tim ki€m

% Rosemary Hunter (2010), Tldd, tr. 38.
% Rosemary Hunter (2010), Tldd, tr. 35.
4 Katherine T. Barlett (1990), Tidd, tr. 837-43.
% Rosemary Hunter (2010), Tldd, tr. 35.

4 Katherine T. Barlett (1990), Tldd, tr. 850-4; Rosemary Hunter (2010), Tidd, tr.
37; Nancy Levit and Robert R. M. Verchick (2016), Tidd, tr. 45.
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van dé phu n& nham huéng t&i muc dich loai bé moi hinh thic
phan biét d6i xt, ap bic hodc lam dung quyén luc vé gidi hodc
giGi tinh*®. Phuong phép nay dugc st dung dé€ xdc dinh nhiing
tinh tié€t nao la quan trong trong quyét dinh vu viéc va c6é kha
ning dan dén viéc lva chon 4p dung hodc khéng ap dung mot
quy pham phap luit nao 6. Do do, né khong pha nhén bat ky
phuong phap lap ludn phép ly chinh théng nao nhu dién dich,
tritu tugng hoa hodc khdi quat héa®.

Mic du Hunter khong dan chiéu dén Barlett, diém 2 vé dua
vao kinh nghiém ctia phu n@ trong dién ngén phap ly va xay dung
phap luat,  mét mic d6 nao d6, gin v6i phuong phap nang cao
nhén thitc cta Barlett. Nang cao nhén thtc 1a qua trinh thadc
ddy méi quan tdm ctia c6ng ching vé mot vin dé nao do thong
qua viéc chia sé y kién va trai nghiém*’, bao gém tié€ng néi va
trai nghiém cta phuy n@ trong ban dn c6 thé thu hiat sv cha y caa
cong ching va mang lai sy chdp nhén d6i véi cdu chuyén va quan
diém cd nhan caa ho®.

4. Su ra doi cua ly thuyét phap luat nir quyén va ban an nir
quyén trong khoa hoc phap ly & Viét Nam

Nhiéu gid tri van héa - xa héi va quan niém truyén théng &
Viét Nam xac dinh vai tro thi yéu cta phuy ni. Tuy nhién, trong
nhiéing thip ky gin ddy, nha nuéc Viét Nam da thuc hién chinh
sach binh déng gigi. T 1982, Viét Nam la qudc gia thanh vién
cua Congudcvé X6abo moihinh thiic phdnbiét d6ix véi phunit
(Convention on the Elimination of All Forms of Discrimination
against Women) va Cdng udc quéc té vé Cic quyén kinh té, xa
hoi vi vin héa (International Covenant on Economic, Social
and Cultural Rights). Sau d6, vio nim 1990, Viét Nam tham gia

46 Katharine T. Barlett (1990), Tldd, tr. 855.

47 Katharine T. Barlett (1990), Tldd, tr. 855-8.

4 Katharine T. Barlett (1990), Tldd, tr. 863-4.

4 Nancy Levit and Robert R. M. Verchick (2016), Tldd, tr. 46.
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Cong udc qudc té vé Quyén tré em (Convention on the Rights
of the Child) trong d6 c6 quy dinh vé khéng phéan biét d6i x
vé gidi tinh. Hién phap ctia Cong hoa Xa hoi Chua nghia Viét
Nam nam 2013 d3 ghi nhan cdc quyén binh ding va nguyén tic
khong phén biét d6i xu tai Di€u 3 va Diéu 16. Diéu 26 khing
dinh vé nguyén tic binh ding gidi. Luit Binh déng gidi cling
dugc thong qua nam 2006. Theo Luit Ban hanh vin ban quy
pham phap luét, bdo cdo danh gid vé tac dong gidila bit budc dé
mot dao luit dugc thong qua.

O cdp Nha nuéc va trong hoach dinh chinh sich, vin dé gi6i
da nhan dugc sy quan tim va nhan thic dang ké. O Viét Nam
hién nay, binh ddng giéi khong phaila mét vin d€ hoan toan méi
mé ca trong thyc tién 1an hoc thudt, mac du van dé€ nay vap phai
mot s6 cau héi vé tinh “hinh thic” va “thyc chit” ctia nd. Binh
dang gi6i hinh thic la sy binh ddng dugc thita nhén trong chinh
sach, phdp ludt va cac bién phdp khic nhim dam bao phu n@ va
nam giéi dugc tiép cdn binh ding trong “cac linh vuc chinh tri,
kinh té, xa hoéi, van hda, din sy, trong gia dinh hodc bat ky linh
vuc nao khac”. Binh ddng giéi hinh thic Ia muc tiéu cua lan
séng n&t quyén dau tién. Cic nha n quyén tu do tin ring dé binh
dang v&i nam gidi, phu nit phai dugc tham gia khong giéi han
vao tdt ca cac linh vyc cong cong, bao gém ca chinh tri va cac
hoat dong kinh t€, dva trén gia dinh rang tit ca cdc cd nhan déu
cé y chi ty do*'. Trong khi d6, binh ding giéi thyc chit khong
chinhdn manh dén quyén binh déng gitta nam va n@ trudc phap
ludt ma con xem xét liéu viéc thuc hién va dp dung phép luit cé
gay bat 1oi cho phuy nit hay khong. Céng wdc vé x6a bé moi hinh

% Céng udc vé x6a bd moi hinh thirc phan biét déi xir chéng lai phu nir, dugc
théng qua va cho phép cac qudc gia ky két, phé chuan va gia nhap theo
Nghi quyét s6 34/180 cuia Pai hdi dong Lién Hiép Quéc ngay 18 thang 12
nam 1979, ¢é hiéu luc ngay 3 thang 9 ndm 1981, Piéu 1.

51 Nadine Ehlers, ‘Identities’ trong Lisa Disch and Mary Hawkesworth (eds),
The Oxford Handbook of Feminist Theory (Oxford University Press 2015) tr.
349.
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thic phan biét d6i xt v6i phu ndi tai Piéu 2 thé hién sy binh ding
cé vé hinh thitc va thuc chéat®®. Diéu 4 ctia Luat Binh ding gisi
cua Viét Nam da néu rd, muc tiéu cta dao ludt nay la “binh déng
thuc chdt” va Diéu 10 nghiém cdm moi hanh vi ngidn cadn moi
ngudi thyc hién binh ding gidi, phin biét d6i xu vé gidi hoidc
bao luc dya trén gi6i tinh. Tuy nhién, Luit Binh dang giéi dugc
cho 1a chwa dugc 4p dung d€ giai quyét tranh chdp trén thuc té.
Ly thuyét phép luit n& quyén khong phat trién thanh phuong
phap ludn chu dao, hay it ra 1a mét phuong phap luan viing chic
trong khoa hoc phap ly Viét Nam duong dai. Cac tai liéu phap
ly ctia Viét Nam con thiéu cdc nghién ctfu va danh gia chuyén
sau dudi géc d6 n quyén dé€ kham pha cich thic phap luit phan
anh quan di€m cta phu nt, tdc ddng dén cudc s6ng ciing nhu sy

lya chon cua phu nt.

Y tudng viét ban dn nit quyén trong quyén sich nay dugc 1dy
cdm htng tif cdc cong trinh clia Gido su Rosemary Hunter. Ba
dalam viéc cho cic duy dn thudcloainay & Anh, UcvaHoa Ky véi
tu cach 1a bién tép vién, tac gia, ngudi huéng dan hodc c6 van.
G Viét Nam, trudc khi bit ddu quyén sich vé ban 4n nit quyén
nay, ching to6i chua thdy c6 sy ap dung rong rai va xuyén sudt ly
thuyét phap ludt n@ quyén tai Viét Nam. Can nhic lai rang, du
an viét ban dn n@ quyén dugc khdi xudng cich ddy hon mudi
nam nhung ly thuyét phap luit n&t quyén da phat trién dugc mot
vai thap ky & cac nudc phuong Téy. Tai Viét Nam, an 1é¢ da dugc
cong nhédn t ndm 2016 va thuc hanh binh ludn dn 1é dang ngay
cang nhiéu hon nhung véi t6c 6 chdm khi xét thdy moét ty 1é ap
dao cac bai bdo nghién cttu so v6i cac bai binh ludn ban an trén
cac tap san khoa hoc phap 1y tai Viét Nam. Trong béi canh do,
muc tiéu ctia dy an khong chi giéi han trong mot th nghiém

%2  Dubravka Simonovié, ‘Convention on the Elimination of All Forms of
Discrimination against Women: Introductory Note’ (Audiovisual Library of
International Law) <https://legal.un.org/avl/ha/cedaw/cedaw.html> truy cap
15/12/2022.
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xem ly thuyét phap luit n& quyén c6 thé dugc dua vao gidi quyét
tranh chép tai tda 4n nhu thé nao d€ ting cudng cong 1y, ma con
huéng t&i viéc coi viét binh ludn ban dn la mét thyc hanh nghién
cttu khoa hoc quan trong.

Hon nita, 1y thuyét phap ludt n&t quyén dugc ky vong di vao
gidi hoc thuét Viét Nam theo cidch dé chdp nhén, sinh d6ng va
khong qua ning vé 1y ludn. Ly thuyét phap luat nit quyén c6 thé
16i kéo moéi quan tam ctia nhitng ngudi hanh nghéluat va cachoc
gid vi két qua cua viéc viét lai bdn an theo ly thuyét phap luat n@
quyén sé cho thdy ly thuyét nay c6 thé dugc dp dung nhu thé nao
trong thuc té. Ngoai ra, thong qua cdc bai binh ludn ban an, ly
thuyét phap ludt n quyén gép phan cho hoat dong nghién ctu
phap ludt, kham pha cach thic phap luat dugc ap dung trén thuyc
té va tinh hiéu lvc cta cic ban dn c6 thé c¢6 anh hudéng - & moét
mtuic d6 nao d6 - dén cac ban an tiép theo, du khong dugc cong
nhén 13 4n 1é mo6t cadch chinh thacs?.

5. Nhirng thach thirc dat ra cho du an ban an nir quyén
trong béi canh Viét Nam

51. Hiéu, 4p dung va céng nhan ly thuyét phap luat
nir quyén

O Viét Nam, trong mdt s6 hoéi thdo va toa dam chuyén dé ma
tac gia da tham duy, ly thuyét phap luit n@ quyén vip phai nhiing
quan di€m hoai nghi vé dong gép ctia né d6i v&i hé thong phap
luat va khoa hoc phap ly, hay liéu day c6 phadi la mdt cach tiép
can phién dién hodc thién vi d€ bao vé phu nit chéng lai nam
gidi hay khong. Vi dy, trong néi dung Luit Binh ding gidi, hay

5 CAac ban &n phai trai qua thi tuc chinh thirc, c6 su tham gia ctia H6i dong
Tham phan Toa an Nhan dan Téi cao dé thuc hién thdm quyén Iua chon
va phé chudn cac ban an tré thanh an 1&8. Xem Nghi quyét s6 04/2019/NQ-
HDTP ngay 18 thang 6 nam 2019 vé& quy trinh lura chon, céng bé va 4p dung
an 1é tai Diéu 6.
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B¢ luat Lao dong (Chuong X) c6 cac diéu khoan danh riéng cho
lao dong nit; Ludt Hon nhéin va gia dinh v6i nhiéu diéu khoan
dé cap dén cac vin dé ctua phy nit... cé thé din dén danh gia
rang phu nt va nam gidi binh dang trudc phap luit 6 Viét Nam,
trong dé muc tiéu bao vé phu nit dugc d€ cao. Nhu da dé cap &
trén, ly thuyét phap ludt n@ quyén khong giéi han trong van dé
binh ding giéi hinh thic, bdi vi ly thuyét nay con kham pha ban
chidt ctia phép luit, thiach thdc tinh trang mu vé gidi ctia phap
luat. Ngoai ra, néu ban sic cia nam gidi va phu n c6 su khac
biét dang ké, Iy thuyét phap luat n&t quyén cing dit cu hoi vé
cach phap luét ton trong ban sic va vai tro xa hoi caa phu ni. Vi
vy, néu gidi hoc thuit Viét Nam khong c6 nhiing nghién ctu
chuyén siu vé ly thuyét phap luat n& quyén, ca vé ly thuyét lan
ung dung, thi moi nghi ngo vé dong gép ctia né cho khoa hoc va
thyc tién phap ly déu khong c6 co s ung hd viing chic.

Viéc ap dung ly thuyét phap ludt ni quyén vao gidi quyét
tranh chap tai toa dnlam ddy1én lo ngai vé viéc ddm bdo nguyén
tac ctia phap ludt t6 tung Viét Nam, d6 1a cac thdm phan phai giai
quyét vu an moét cach doc lap va tuan tha phép luit. Tuy nhién,
mac du Iy thuyét phap luat n& quyén tip trung vao sy thong tri
vé gidi tinh, nhung né khong do6i héi phai vu tién phu n hon
nam giéi mot cach bat hgp ly. Mic du c6 thé bi anh hudng boi
cac trudng phai tu tudng ni¥ quyén khac nhau vé viéc chdp nhan
hoac khong chdp nhén ban sic khic nhau gitta phy ni& va nam
giGi**, 1y thuyét phap luit n@ quyén giai quyét vin dé gisi dé
dam bao ring khong c6 cd nhan nao bi phan biét d6i xt hodc ap
btc do gidi va gidi tinh ctia ho. Khi quyét dinh gidi quyét vu an,
cédc thdm phan khong thé bé qua céc tinh tiét xung quanh tranh
chdp dé€lya chon va dp dung quy pham phdap luat. Tuy nhién, ap
dung cic quy pham phap luat vao thyc té€ khong phaila mét thao
tac don gian va mang tinh ky thuat thuan tuy, ma doi hoi phai cé

5 Xem thém thao luan vé van dé nay tai Nadine Ehlers (2015), Tldd.

31



HUGNG DEN BAN AN NU QUYEN VIET NAM

tu duy phép ly va 1ap ludn dugc thuc ddy bdi cach nhin va quan
diém vé cudc séng va xa hi cia ngudira quyét dinh, bao gém ca
tu duy vé n@ quyén. Nhu Hunter l4p ludn, Iy thuyét phap luit ni
quyén ting cudng tinh ddc 1ap ctia thdm phan®.

5.2. Binh luan ban an

Binh lu4n ban 4n Ia moét thé loai bai viét hoc thuit dong vai
tro thiét yéu, dac biét la & cac nén tai phan dp dung hoc thuyét
vé tién 1¢ (doctrine of precedent). Mic dut 4n 1¢ dugc cdng nhén
langudn luit d nhiéu qudc gia thongluat, dinludt hodc hén hgp,
nhung né c6 thé khong cé hiéu lyc rang budc néu khong cé hoc
thuyét vé tién 1é. Hoc thuyét vé tién 1¢ budc cac thim phéan phai
chiu syrang budc vé mit phap 1y bdi cac quyét dinh trudc do cua
toa 4n cdp trén hodc cung cdp trong hé théng phan cdp*; do 96,
quy tic phap ly hinh thanh t& quyét dinh cta toa an c6 thé céd
hiéu lvc rang budc nhu cac quy pham phép ludt. Trong mét nén
tai phan khong chinh thiic cong nhan hoc thuyét tién 1¢, cic ban
an trudc ctia toa an chi cé thé c6 hiéu luc thuyét phuc va khong
dugc thdo ludn hodc d€ cép ré rang trong cac ban an ti€p theo.
Do 49, viét binh luin ban 4n (case comment) hoic ghi chii ban
én (case note) 1a viéc 1am thudng xuyén ctia cdc sinh vién va hoc
gid & cac qudc gia thong ludt noi cic tién 1€ cé khd nang c6 hiéu
lyc rang budc do6i véi cac quyét dinh ti€p theo cua toa an cdp
duéi®®. Xin luu ¥ ring & Hoa Ky, cdc binh ludn hoic ghi chu vé

% Xem thém thao luan vé van dé thién kién tai Rosemary Hunter (2010), Tldd,
tr. 30-5.

% Carleton Kemp Allen, Law in the Making (Claredon Press 1927) 147; Xem
thém thao luan vé hoc thuyét vé an lé tai Cross and Harris, Precedent in
English Law (Fourth edition, Claredon Press 2004) tr. 5-38.

5  Xem thém thao luan vé an |& tai France at Eva Steiner, French Law: A
Comparative Approach (second edition, Oxford University Press 2018) tr.
69-70; Barry Nicholas, The French Law of Contract (second edition, Oxford
University Press 2015) tr. 15.

%8 Jessica Giles, ‘Writing Case Notes and Case Comments’ 4 <https://law-
school.open.ac.uk/sites/law-school.open.ac.uk/files/files/PILARS-Writing-
case-comments.pdf> truy cap 15/11/2022.
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vy an thuong dugc viét bdi cac sinh vién ludt, d6i khila dong tac
gid véi cdc gido su luat, d€ ding trén tap chi binh ludn luit (law
review)*. Tuy nhién, tém tit va binh luidn ban 4n van 1a phan rit
quan trong d€ tién hanh céc nghién ctu hoc thuyét (doctrinal
research) trong cac bai bdo khoa hoc hoic trong cic nghién ctu
khéc, vi 4n 1¢ 1a b ph4n khong thé thiéu ctia hé thong phéap luit
thong luit.

Bang cach phén tich va phé binh mét vy an dang gay chu y
duong thdoi, bai viét binh ludn ban an cung cdp thong tin chuyén
sau vé ban an va y nghia cia ban an dai véi viéc dp dung trong
tuong lai v&i tu cach la tién 1é va dong gép ctia ban an doé cho sy
phaét trién cua linh vyc phép ly c6 lién quan®. Mot vu 4n dugc
chon d€ binh luén phai c6 vdn d¢, theo nghia, n6 dwa ra nhiing
diém méu thuin trong quyét dinh gitta toa so thim va toa phuic
thdm, hodc nd thé€ hién mét vin d€ phdp 1y méi, hodc nd chia
dung sy bdt d6ng quan di€ém manh mé cta mdt thdm phén trong
hoi d6ng xét x®'. Binh ludn ban 4n phuc vu nhiéu chitc ning.
Dau tién va quan trong nhit, né phai thé hién quan diém cua tac
gid vé viéc phdn quyét ctia toa 4n c6 théa dang hay khong duéi
go6c d6 hoc thuét hodc thuc tién®. B&i vi ban dn sé dong vai tro
cua mot tién 1é cho cac trudng hgp tié€p theo, nén cin tim ra quy
tac phap ly trong quyét dinh d6 1a gi va quy tic d6 4p dung nhu
thé nao d6i vdi cac truong hgp tuong tu. Tac gid c6 thé dixahon

bang cach khuyén nghi cdi ti€n hodc hoan thién d€ dua ra nhén

5 Xem thurc tién vé cac trurong luat tai Hoa Ky tai ‘Comments’ (Columbia Law
Review) <https://columbialawreview.org/comments/>; ‘Note Submissions’
(Stanford Law Review) <https://www.stanfordlawreview.org/submissions/
notes-article/> truy cap 15/11/2022; ‘About’ (Harvard Law Review) <https://
harvardlawreview.org/about/> truy cap 15/11/2022.

% Jessica Giles (chl dan 58) 2; ‘Comments’ (cht dan 59); ‘Note Submissions’
(chd dan 59).

61 ‘Write a Publishable Comment for Your Law Review or Journal’ <http://www.
lexisnexis.com/supp/lawschool/resources/write-a-publishable-comment.
pdf> truy cap 15/11/2022; ‘Comments’ (chd dan 59).

&2 Jessica Giles (cht dan 58) tr. 16-18.
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dinh ding din hodc d€ ggiy cach 1ap ludn hodc quyét dinh giai
quyét tranh chédp chinh xidc hon.

Viét Nam khong phaila mdt qudc gia thong luat, nhung an 1é
dugc cong nhén 1a nguén luit cé tinh rang budc d€ toa an duara
phdn quyét titndm 2016%. K€ tit d6, ban 4n cta tda 4n ngay cang
trd thanh tai liéu nghién cdu quan trong ca vé thuc tién phéap
ly va hoc thuit. Tai thoi di€m cua bai viét nay, 70 an 1é da dugc
Toa an T6i cao phé chudn va céng bé. Tuy nhién, khong phai
moi quyét dinh trudc d6 cua toa an cdp trén déu cé tinh rang
budc doéi véi toa dn cdp dudi. Tt d6 ndy sinh cdu hoi ring viéc
viét binh ludn ban dn & Viét Nam chi nén gidi han trong cac an
1¢ hay c6 thé m& rong ra bat ky ban 4n nao ctia toa 4n mién la cd
tdm quan trong phap ly. Trong truéng hgp ban an khong phaila
an 1¢, nhiém vy cta binh ludn ban an khong phai 1a phat hién ra
tuyén bo vé quy tac phép ly trong ban 4n d6. Loai binh ludn ban
an nay cung cdp sy phén tich va phé binh vé cach thic ma cac
quy pham phép luit cy thé - trong vin ban quy pham phép luit
hoic tir 4n 1é - vin hanh nhu thé nao trong thuc té€ va liéu viéc
ap dung ching cé dua dén céc giai phap théa ding hay khong.
Theo nghia nay, viéc cung cdp nhiing hi€u biét sdu sic vé ban an
ctia toa an c6 thé la mot sy gop phan ding ké vao hoc thuit va
thuc tién phap ly. Khi cdc hoc gid khong tién hanh nghién ctu
dinh tinh hodc dinh lugng vé luat d¢€ danh gia luat tur y kién
chuyén gia hodc di liéu thyc nghiém dugc thu thip tif cic bén
lién quan, lam viéc vSi cac bdn dn cda toa an sé tao ra d96 tin cdy
cho nghién ctu hoc thuyét. Ching ta c6 mét s6 vi du xudt sic
vé binh ludn ban an nhu c6ng trinh cta Gido su D6 Vin Pai.
Tuy nhién, cic bai binh ludn badn 4n van chua phd bién trong céc
cong b6 hoc thuit phap 1y cta Viét Nam, nhu da thdo luan & ndi
dung phia trén.

& Piéu 8 Nghi quyét s& 04/2019/NQ-HDTP Hoi ddng Tham phan Toa an nhan
dan t6i cao ngay 18 thang 6 ndm 2019 vé quy trinh Iira chon, céng bé va ap
dung an lé.
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Vi viy, viét binh ludn ban 4n la moét thach thic doéi véi céc
hoc gid Viét Nam. DPau tién, ho nén thita nhan chiic ning va déng
gop cuia cac nghién ctru thudc thé loai nay va tudn tha cdc muc
tiéu ctia né. Thit hai, ho dugc khuyén khich lam theo huéng dan
viét binh ludn bén an ti kinh nghiém cta truyén théng thong
luat nham tao ra bai viét hoc thuéit thanh céng va c6 y nghia.
Vé co ban, mot binh ludn ban 4n bao gém hai phan chinh: (1)
mo td vu an, trong d6 céc tinh tiét, vin dé phép ly va quyét dinh
gidi quyét tranh chdp dugc thuit lai ngin gon, va (2) phan tich
vu an, trong d6 tac gid phén tich va phé binh chi tiét quan diém
cua toa dn dé€ lam ndi bat cau hoi vé tinh chinh xdc lién quan
dén phan quyét va cac l4p ludn cing nhu tac ddng cua vu viéc.
Trong phén (1), cic tic gid nén han ché dua ra y kién caa minh,
von thudc nhiém vy ctia phén (2), va chi cung cdp cho ngudi doc
bdi canh ctia tranh chép va cach toa an dua ra két ludn moét cach
khach quan.

Trong quyén sach nay, cic tic gia tham gia viét binh ludn ban
an dugc khuyén khich lam theo phéc thao duéi day nhung c6
thé diéu chinh né cho phu hgp véi muc dich ctia minh:

- Gidi thiéu/ B6i canh nén tang;

- Tinh tiét va vin d¢ phap ly;

- Lich st t6 tung;

- Quyét dinh cua toa an trong ban an gdc;

- Cac phan tich va d6ng goép cta ly thuyét phap luat ni quyén

Ngoai trit phdn giéi thiéu/ béi cinh nén tang va cic phin
tich ti quan diém nw@ quyén, cdc tic gia sé tom tit vu viéc mot
cach khach quan va ngidn gon ma khong c6 bt ky tuyén bé co

tinh thdo ludn va tranh ludn nao.

Trong khuén khé nghién ctu ban dn n quyén ¢ Viét Nam,
thay vi viét binh luén vé ban dn nit quyén thay thé, nhu trong
nhiéu dy an thudc loai nay trén thé gidi, cic hoc gid Viét Nam
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tham gia dy 4n chon viét binh ludn vé cidc ban an gbc cua toa
an tu lang kinh n& quyén. Cé mét s6 ly do quan trong cho xu
huéng nay. Nhitng nam gan day, khong cé nhiéu hoc gia Viét
Nam quan tdm dén ban dn n@& quyén ké tir khily thuyét phap luit
nit quyén dugc dua vao khoa hoc phéap Iy Viét Nam du Iy thuyét
phép ludt n@& quyén da cé su phat trién ding ké trudc khi dy é4n
vé ban an n@ quyén dugc khéi xuéng lan dau tién & Canada.
Trong béi canh ctia Viét Nam, ban an n& quyén la mét cach tiép
can than thién va quen thudc d€ dua ra phén tich va binh luin
trén quan di€ém n@ quyén vé€ ban dn géc ctia toa 4n nhdm chira
liéu c6 can thiét hay khong st dung tu duy phan bién va ldp ludn
nit quyén d€ dat dugc mot quyét dinh tuong d6i cong bang hon.
Do khoéng c6 nhiéu hoc gia tham gia dy 4n, nén viéc d€ mot hoc
gid viét ban an n quyén va mot hoc gia khac viét binh luan cho
ban an 4y la thiéu thuc té. Mot 1y do khac xuét phat tit phong
cach viét ban an & Viét Nam, sé dugc thao ludn trong phén sau

cua bai viét nay.

5.3. Viét ban an

Mot du dn ban an ni& quyén khoéng chi la viét mét bai binh
ludn ban an theo cach tiép cdn nit quyén ma con la viét mét ban
an thay thé. Viéc da t6t nghiép truong luat khong dam bao mot
hoc gia sé dugc trang bi ddy du ky ning viét ban an. Ho phai tiép
tuc dugc dao tao thém vé tu phéap, cu thé la dao tao nghé thim
phan tai Hoc vién Toa an Viét Nam. Vi vdy, cac hoc gid can lam
quen nhiéu hon v6i ky nang viét ban 4n va 6 mét mic 6 nao 46
lakynangra quyét dinh véitu cichla mét thim phan. Dudn viét
ban dn ni& quyén gay 4n tugng & ché cac hoc gia dugc dat vao vi
tri ciia thdm phdn d€ kham phd va dwa ra danh gia vé cong viéc
nay. Bau khong khi trong phong x 4n khong giéng nhu nghién
ctiu trong van phong & truong ludt hodc & nha. Vi vay, nhiing
ngudi tham gia du an loai nay du khong dugc nghe vu viéc truc
tiép nhung khi doc cac tinh tiét, ho phai hinh dung dugc diéu
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gi da xay ra. O mot miic d6 nao d6, su khic biét gitta mot thdm
phan va mdt hoc gia dua t6i ky vong vé mdét bai binh luédn cong
bang va tén trong d6i véi cong viéc cia mot thim phén.

Dé viét mot ban 4n ni quyén, nhitng ngudi tham gia nén lam
quen véi van phong viét ban dn cta toa an. Hé thong phap luét
Viét Nam van dugc chinh thic phén loai la truyén théng phap
luat xa hoi chd nghia va ¢ chung moét s6 dic di€ém véi truyén

thong dan ludt, trong d6 c6 phong cach viét ban an.

Dé hiéu dugc phong cach viét ban dn 6 Viét Nam, can cha y
dén cic thanh phdn cia mét ban an. Phin néi dung chinh trong
ban an dan sy, thuong mai ndi chung bao gém “N¢i dung vy an”
hoic “Nhan thdy”, “Hoi d6ng xét xtt nhdn dinh” hodc “Xét thay”
va “Quyét dinh”. Phan “N¢i dung vu 4n” ghi lai 161 trinh bay su
viéc va quan diém cua cic bén trong tranh chdp, trong dé bao
gom ca trinh bay va quan diém ctia bén céng t6 trong vy dn hinh
sy, tom tit ban dn cua toa so thdm va néu cd, quyét dinh ctia ban
an phuc tham, tém tit khdng nghi cta Vién truéng Vién kiém
sat Nhin dan T6i cao/Cédp cao hodc Chanh 4n Toda én Nhén dan
T6i cao/Cép cao. Ngudi binh ludn chi nén dya trén phian “Noi
dung vy an” d€ mo ta lich st t6 tung. Viéc st dung 1oi khai caa
cac bén d€ mo ta vé tranh chdp la chua da d6 tin ciy vi né dugc
trinh bay tit mét phia, cdn toa an danh gia va thao ludn vé cac
tinh tiét & cac phdn sau. Tuy nhién, d6i khi ngudi binh ludn can
dat cau hoi liéu toa an c6 bo sét céc tinh ti€t quan trong hay
khong tw 161 khai cua cic bén. Cac phén tiép theo, “Nhén dinh”
va “Quyét dinh” cua toa 4n, dong mot vai tro quan trong trong
tém tit vy dn. Ngudi binh ludn nén mo ta cac tinh tiét ctia vy an,
quyét dinh va 1ap ludn dva trén nhiting gi toa dn da thao ludn va
két ludn. Mot dic di€m ctia ban an 1a rdt it thong tin dugc cung
cdp, dacbiétla co it1ap ludn ctia toa an vé cach thic ludt ap dung
vao cac tinh tiét.
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Nhu da thdo ludn & trén, 4n 1é dugc coi la ngudn luat co gia
tri phép ly d€ quyét dinh mdt vu viéc & Viét Nam, nhung hoc
thuyét vé tién 1¢é khong dugc ghi nhan & day. An 1¢ dugc dinh
nghia l1a “nhting 14p ludn, phan quyét trong ban an, quyét dinh
da c6 hiéu luc phap luit cta Toa 4n vé mot vu viéc cu thé dugc
Héi d6ng Thim phan Toa an Nhéan dan Téi cao lya chon va dugc
Chénh 4n T6a 4n Nhan déan Téi cao cong bo 1a dn 1é € cac Toa
an nghién cttu, 4p dung trong xét x”**. Pinh nghia nay phin
anh sy hinh thanh cta dn 1é nam ngoai qua trinh gidi quyét vu
an, nghia la, cac an 1é khong dugc thiét ldp bai thuc tién xét xu
cua toa dn ap dung hodc tudn theo cdc gidi phdp trong cac quyét
dinh ctia toa 4n cdp cao hon trudc d6. An 1é & Viét Nam dugc
dac trung badi sy tham gia sau sdc ctia Toa an Nhéin dan T6i cao
trong viéc Iya chon cdc ban d4n dugc cho la phtt hgp va phé chudn
ban 4n d6 d€ c6 vi tri cia mét dn 1é. Sy hinh thanh ctia 4n1¢ gin
v6i x4y dyng vin ban quy pham phép luit va viéc Toa an Nhan
din T6i cao duwa vao trong 4n 1é phan “Khai quat néi dung an1¢”,
dugc chia thanh “Tinh huéng 4n 1¢” va “Giai phap phap ly” ké
tit An 1¢ s6 07/AL/2016, 1am cho noi dung d6 gan véi mot quy
pham phdap luit®. Trong phan huéng dan 4p dung 4n 1¢, Toa
an Nhéin d4n Téi cao yéu cdu cdc toa an phdi phan tich vé tinh
huéng phap 1y, gidi phap phap ly ctia an 1é va tinh hu6ng phap ly
cua vu an dang dugc gidi quyét hodc néu rd ly do khi quyét dinh
khong 4p dung 4n 185, Tuy nhién, vi céc tinh tiét va giai phadp da
dugc xay dyng thanh moét quy téic tritu tugng & phan “Khai quat

ndi dung an 1¢”, cic toa dn khong cé nd luc nao d€ thao luin chi

& Piéu 1 Nghi quyét s& 04/2019/NQ-HDTP Hoi ddng Tham phan Toa an nhan
dan t6i cao ngay 18 thang 6 ndm 2019 vé quy trinh Iira chon, céng bé va ap
dung an lé.

% Xem thém nhiing thdo luan vé 4n I& clia Viét Nam la mét bién thé clia vén
ban quy pham phép luat nhu thé nao tai Trinh Thuc Hién, ‘An 1& Viét Nam:
M6t bién thé cla van ban quy pham phap luat?’ (2019) 5(373) Nha nuéc va
Phép luat tr. 3.

%  Piéu 8 Nghi quyét s8 04/2019/NQ-HBTP ngay 18 thang 6 nam 2019 vé quy
trinh Iyra chon, céng bé va 4p dung an 1&.
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tiét nhu cac théi quen thuc hanh d6i v6i quy pham phap luit
trong ludt viét. That viy, ban an Viét Nam khong c6 cac phan
tich chi tiét vé bat ky quy pham phap ludt nao dugc lay lam cian
cu gidi quyét tranh chdp. Bdn dn Viét Nam ciing khong ghi lai
cac tranh ludn vé cach ap dung ciac quy pham d6 vao tinh tiét

clla vu viéc.

Xét vé cdu tric ban an cua toa an & Viét Nam, ngudi tham
gia viét ban dn ni quyén khong viét lai phan “N¢i dung vu an”
ma chi viét lai phan “Nhén dinh” va “Quyét dinh”. Phong cich
viét ban 4n 6 Viét Nam doi hoi nguoi viét phai han ché viét qua
chi tiét va cting can luu y raing dayla du dn viét ban an ni& quyén,
khong nhdm muyc dich d6i méi cach viét dn ctia toa dn. Diéu nay
ro rang la dua dén moét s6 khoé khin vi céc tac gia khong thé thao
ludn sdu quan di€m cta minh tw cch ti€p cdn n quyén.

6. V& quyén séach

Vé6i muyc dich thuc ddy ly thuyét phap ludt n quyén theo
cach ti€p cén thyc té thong qua viéc binh ludn va l16ng ghép lap
ludn n@t quyén vao cic phan quyét trong mdt s6 vu dn chon loc
cua Viét Nam, quyén sich “Huéng dén ban dn nit quyén Viét
Nam” dugc bién soan v8i moét bai tiéu ludn vé ban dn n quyén
tt géc nhin Viét Nam va sdu bai binh ludn ban an trong mét s6
linh vuc phép luit, tir luat hinh sy va t6 tung hinh sy, luit hon
nhan va gia dinh dén luét lao dong.

Céc ban an dugc lya chon thé hién cic chu dé lap di lap lai
dugc tranh ludn hoc thuit trong khuoén khé ly thuyét phéap 1y
vé nit quyén. Ching bao gém cac vian dé€ nhu cudng hiép, cong
viéc cham séc, phan chia trach nhiém gia dinh gitta vg va chong
va d6i xtt v6i lao ddng ni. Ngoai ra, m¢t ban an phan anh céc
quy chudn xa h¢i xung quanh quyén thira ké dat dai caa phuy n@
trong Nho gido truyén thong, von c6 y nghia quan trong trong

xa hoi Viét Nam. Ngoai ra, phong cach viét binh ludn ban dn
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trong quyén siach nay khac nhau do sy anh huéng b&i nhén thic
cua ca nhan tic gia vé ly thuyét phdp luit n& quyén va danh gia
cua ho vé muc dich ctia dy 4n ban dn ni quyén.

Trong bai binh ludn vé ban dn xét x tdi pham tinh duyc, tac
gia Phan Thi Lan Huong dé c4p dén vdn dé binh dang gidi thuc
chit € dam bao quyén dugc bao vé cho phuy nit va tré em. Ba lap
ludn ring, mic du da cé sy cong nhén chinh thic vé€ quyén binh
dang gitta nam va ni va cdc quy dinh phap luit bao vé phu n@
chong lai bao luc tinh duyc, cach thtc tién hanh t6 tung hinh sy,
dacbiétla trong cdc vy an hié€p dam, c6 kha ning dnh huéng dén
két qua giai quyét tranh chdp vé mit tim kiém céng 1y cho phu
ni. Ganh ning chiing minh, thiéu dich vy hé trg va lo ngai vé
quyén riéng tu va bio mit la mot s yéu t6 néi bat ngan can phy
nil tim ki€m cong ly khi ho 1a nan nhan trong vu hiép ddm. Phan
tich cua tac gia Huong cho thdy cic ban an thong thuong cta toa
an cha yéu tap trung vao viéc lIya chon cdc tinh tiét dap ting cac
yéu t6 cdu thanh téi pham theo quy dinh cua B¢ luat Hinh sy,
ma thudng bé qua cac yéu t6 quan trong khac lién quan dén stic
khée ctia nan nhan va tuong lai ctia da tré sinh ra la két qua cta
toi pham hiép dam. Cach tiép cén nay cé thé c6 tic dong bit Igi
dén cudc song hang ngay cta ho sau thu tyc t6 tung tai toa an.
Pay la mdt minh hoa cho thdy ly thuyét phép luit n&t quyén da
phé phén cac phuong phap xét xt truyén thong nhu thé nao, phu
hgp v6i phuong phdp nit quyén do Barlett va Hunter dé xuit,
nhu da thio ludn trudc do6 trong ti€u ludn nay.

Quyén sich c6 hai bai binh ludn ban dn xem xét viéc phin
chia tai sdn hon nhan khily hén. Hai ngudi vg trong cac truong
hgp nay gitt nhiing vi tri tuong phan, mét ngusi ddm nhdan vai
tro ndi trg trong khi mét nguoi 1a nit doanh nhén va c¢é dong,
nguoi git vai tro quan ly cdp cao trong coéng ty ctia chong ci.
Bat chdp nhitng khac biét nay, quyét dinh ctia toa an trong ca hai
truong hop déu giong nhau & mét khia canh quan trong: Ngudi
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chéng nhédn dugc toan b tai sén chung trudc kia ctia vg chéng,
dong thoi tra cho nguoi vg gia tri bang tién tuong ng véi phan
tai san ma c6 4y dugc chia.

Tac gid Nguyén Thi Hong Nhung va Ngé Minh Phuong Théo
chira raing ngudi vg, trong vu dn vé ngudi vo lam ndi trg, khong
hailong v&i cich d6i xtt ma ba dy nhén dugc tttban an. Sau khily
hon, ba va dta con do ba 4y cham séc khong dugc tiép tuc song
trong ngdi nha cta ho va phai tim chd 6 khac bang s6 tién nhan
dugc tur viéc chia tai san chung. Phat hién nay tng h¢ quan diém
cho ring néu chi tip trung vao nhitng d6ng gép dé€ c6 dugc khai
tai san chung cta vg chdng, ma khong xem xét tat ca cac hoan
canh xung quanh cudc s6ng clia ngudi phu ni va con cdi cua
ho sau khi ly hon, thi khong thé dan dén y niém vé cong 1y toan
dién. Ngoai ra, bai viét ciing chi ra rang ly thuyét phéap luat n&
quyén khong chi bao vé riéng cho quyén lgi ctia phu nit ma con
huéng téi bdo dam rang khong ai bi d6i xt bat cong dya trén gisi
tinh cta ho, va day chinh lIa muc tiéu va cich tiép cin cdn huéng
téi ctia ly thuyét nay.

Tac gia Doan Thi Phuong Diép va Ping Hoang Minh cho
rang viéc toa dn danh gia tinh tiét va gidi thich phap luat da di
chéch muc tiéu ludt dinh lIa bao vé phuy nt va ddm bao binh dang
gidi. Cu thé, trong truong hgp ngudi vg 1a mot nit doanh nhén,
nhitng déng gbp quan trong ctia ba vao sy phat trién ctia cong ty
do chéng ci thanh l4p va dong quan ly bi danh gia thip khi xac
dinh ty 1¢ trong tai sin chung cta vg chong, cu thé lIa c6 phan
trong cong ty. Hon nita, ba con bi miéu td mét cach bat cong la
nguodn gdc tiém 4n cua xung dot trong cong ty, dan dén viéc ba
dy bi budc phdi roi khoi céng ty va chi nhdn dugc gia tri tién té
cua c6 phiéu sau khi ly hon. Pap lai, cic tac gid da né lyc viét lai
ban an, tuyén cé 1gi cho ngudi vg bang quyét dinh cho ba git
lai vi tri c6 d6ng ctia minh trong céng ty, phu hgp véi cach tiép
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c4dn n@ quyén hudng dén duy tri ti€p cén binh ding daéi véi cac
quyén kinh té.

Trong mét binhludn ban dnkhaclién quan dénlyhon, tacgia
Nguyén Pinh Dtc va Trinh Thuc Hién cho ring dinh kién gisi
dnh hudng dang ké dén cich thim phin dinh gia vy viéc, dan
dén viéc 16i khai ctia nguoi chong dugc coi trong hon, trong khi
coinhe yéu cdu ctia ngudi vg. Trong tranh chép cy thé dugc thio
ludn & day, ngudi vg bi phat hién Itra d6i chong da dé don ly hon
v6ily do muc dich hon nhan khéng con va cho rang bi chéng bao
hanh vé thé xic lan tinh than. Tuy nhién, toéa dn da bac bo yéu
cdu cua ba dva trén sy khing dinh cta ngudi chéng vé tinh yéu
cua 6ng ta danh cho ba va mong mudén duy tri cudc hén nhén.
Cac tac gia dya trén mdt nghién cttu da cong b6 chiing minh
nhi@ing ky vong ctia xa h¢i Viét Nam, ddt trach nhiém chung thuy
va duy tri cudc s6ng gia dinh 1én vai phu ni&t. Ho két lu4dn rang
ngudi vg dugc cho 1a khong cé quyén dya vao quan diém ctia co
dy vé€ cu¢c hon nhan dé1am can ctt chdm dat né. Tac gid Duc va
Hién dé xudt mot ban an n& quyén co 1gi cho ngudi vg d€ ching
minh rang chinh ly 1€ ctia toa an, cht khong phéi ban than phap
luat, dan dén nhiing két qua gidi quyét tranh chdp khac nhau.
Ho 1ap ludn rang viéc ap dung cach ti€p cdn ni quyén sé vu tién
ton trong quyén ctia cd nhan trong viéc dua ra lya chon vé cudc

song cua chinh minh.

Tac gia Poan Thi Phuong Diép va Pang Hoang Minh gigi
thiéu khai niém nif quyén vin héa trong bai binh ludn ctia ho vé
mot tranh chdp lao dong lién quan dén mét ngudi lao dong ni
dugc phan cong dén mot noilam viéc xa x6i, phdi mat mot gio di
chuyén. Cac tic gia l4p ludn vé sy d6i xtt khac biét gitta lao dong
nam va nt duva trén cdc ddc diém sinh hoc, tam ly va xa hoi khac
biét ctia ho, tir d6 dé xudt mét ban an stra d6i c6 1gi cho nguyén
don, nhdn manh viéc bi don 1a ngudi cha lao dong da khong

42



BAN AN NU QUYEN: TU GOC NHIN VIET NAM

tham khao y kién ctia ngudi lao dong trudc khi phan cong lai

cong viéc cho co dy.

Trong binh ludn ban 4dn vé thira k¢, tac gia Nguyén Thi Kim
Chung dua ra danh giad ang ho vé cich tiép cin cda toa dn thay
vi chi trich ban thidn quyét dinh. Viéc toa an xem xét dén quyén
thtra ké cua phu nit trong mot céng d6ng nong thoén, noi cac
quy téc gia trudng va Nho gido chiém uu thé, la diéu dang khen
nggi. Mic du 4n tugng ban ddu cé thé goi y ring quan diém cua
cdp gidm d6c thim khong hoan toan ung hé quyén thira ké caa
phu nt@ vi yéu cdu cua nguyén don nit bi bic bé mét phan, tac gia
phét hién ra rang toa dn da xem xét ky luGng cac tinh tiét xung
quanh viéc thira ké tai sdn cua t6 tién dé€ lai dung cho muc dich
thd cing. Phéan tich nay dan dén viéc thita nhdn quyén thira ké
d6i v6i nhitng nguoi phu nit khac trong dai gia dinh, bao gém ca
nhiing nguoi cé cia nguyén don. Cac ban an ctia toa dn cép cao
hon trong vuy viéc nay giap thu hep khodng cach gitta binh ding
gidi hinh thic trong phap ludt va tiép can cong ly trén thyc té.

Trong khi mét s6 tdc gia dong gbp cho quyén sich nay chon
khong viét ban an ni quyén thay thé, va nhitng ngudi khac san
sang kham phd dia hat nay, ho déu ting h¢ binh dang gidi thuc
chit, dac biét 1a trong ti€p cdn céng ly. B6i canh ctia mét tranh
chédp dugc st dung d€ binh giai vé Iy thuyét phap luit n@ quyén,
nhdn manh ring cich gidi thich binh ding giéi quy dinh trong
luat c6 thé khac nhau va chi mét s6 cach giai thich nhé4t dinh
mdi c6 thé bao vé hiéu qua phu nt, tré em va tdn cung la con
ngudi. Ly thuyét phap ludt n quyén khong ung hé nhitng danh
gia thién vi hodc cht quan bdo vé phu n& hon nam giéi moét
cach bat hgp ly. Thay vao d6, né hé trg cdc thim phédn tranh céac
khuén mau giéikhi danh gia cac tinh tiét ctia vu dn va duaralap

ludn cho cdc quyét dinh ctia minh.

Cong trinh d4u tién vé€ ban dn ni quyén & Viét Nam, & mot
mutc d6 nao d6, c6 thé khac véi cic du an tuong tu dugc thuc
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hién & cac dat nuSc khic, nhung né thé hién sy sdn sang dp dung
mot cach tiép cdn mabi d6i vai phap ludt. Cach tiép cdn naynham
muc dich thic ddy cong bang xa hoi toan dién va bao vé quyén
con ngudi, bat ké cd nhan thudc gidi tinh nao. Nhitng tac gia
déng gép stt dung phuong phap ban an nit quyén d€ théao luan,
kham pha va viét lai ban dn cda toa an, nham nang cao nhin
thic rang cach ép dung cic quy tic phap ly hodc c6 thé duy tri sy
thong tri vé giéihodc hé trg binh ding gidi. Théng qua cich tiép
cin nay, ho néu bat muc tiéu cua phuong phap ly thuyét phap ly
nit quyén, do 1a hoan thién phap luat nhula céng cu cho cong ly
toan dién.
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BAN AN SO 1 VA 2:
TOI PHAM TINH DUC

(Bdn pIcH)

§ JBén an s6 66/2020/HS-ST ngay 24/02/2020 cla Toa an nhan dén thanh
pho Ha Long vé vu an “Cudng dam”

§ Banan s6 72/2020/HS-PT ngay 12/6/2020 cla Toa &n nhéan dan tinh Bic
Giang vé vy an “Hiép dam”

Phan Thj Lan Huong

Trong thé gi6i hién dai ngay nay, bao vé quyén ctia phu n@
huéng t6i binh ding gidi la mét trong nhitng vin dé quan trong
doi hoi méi quéc gia phai cdi cach hé thong phap luit v6i nhiéu
cach tiép can khac nhau. Cach tiép can dya trén quyén thuong
dugc stt dung d€ bao dam sy bao vé cong bang cho cd nam gidi
va phu n@, trong khi doé ly thuyét phap luat n& quyén cho phép
nh@ing nha lam luét va thuc thi phap luat xem xét tat ca cac khia
canh hodc yéu t6 ma khuén mau gidi va phén biét d6i xt do sy
khac biét vé giSi giy ra. Dac biét, nhitng phu nit 1a nan nhan cta
bao luc tinh duyc phdi chiu nhiéu vdn dé trong bo6i canh xa hoéi
Viét Nam khi cdc chudn myc giéi anh huéng manh mé dén cudc
song hang ngay ctia ho. Do d6, cau hoi dat ra 1a phan quyét caa
toa an khong chi xem xét cac yéu t6 phdp Iy ma con xem xét cac
yéu t6 khac c6 tac dong tiéu cyc dén nan nhan bao lyc tinh duc
nhu phéin biét d6i x& hay ky thi nhu thé nao? Bai viét nay xem
xét cac vu viéc lién quan dén bao luc tinh duc dya trén ly thuyét
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phap ludt n& quyén dé€ xac dinh nan nhéin n& dugc phéap luit bao
vé dén dau, nhitng hiu qua va tac ddng nao cta bao lyc tinh duc
can xem xét khi dua ra phan quyét va nhitng thach thic nao con
ton tai trong viéc tim kiém sy bao vé ctia phap luat thong qua hé
thong tu phap 6 Viét Nam.

1. Bao luc tinh duc va ly thuyét phap luat nir quyén trong
b6éi canh cua Viét Nam

Bao luc doi v6i phu nit van 1a thiach thiic § moi qudc gia va vi
pham nhan quyén trén thé€ gidi hién nay'. Lam thé nao d€ bao
vé quyén ctia phu nit 1a cu hdi co ban cho méi qudc gia trong qua
trinh tang cudng cai cach phap luat. Mic du chinh pha Viét Nam
da nd lyc d€ ting cudng bao vé phéap ly cho phuy nit 1a nan nhén caa
bao lyc théng qua viéc ban hanh khung phap ludt vé phong ngtra
bao lyc gia dinh bao gom céac hinh thic bao lyc, cic bién phap ché
tai hanh chinh va hinh sy, cing nhu 1a cic bién phap hé trg dé
dam bdo nan nhan cé thé tim kiém cac bién phap phap ly d€ bao
vé minh. Tuy nhién, c6 dén 90% nan nhén ctia bao luc da khong
trinh bdo vy viéc cho co quan coéng an®. Cé rit nhiéu ly do ngin
can nan nhén cua bao luc ty tim ki€m cac bién phap phap ly bao
vé, c6 thé k€ dén la hién tugng d6 16i cho nan nhéin, nan nhén héa,
ganh ning chiing minh va cic can bo thuc thi phdp luit con thiéu

nhay cam gidi trong qud trinh x 1y vu viéc®’. Piém ding luu y la

0 Rashida Manjoo and Jackie Jones, The Legal Protection of Women From
Violence: Normative Gaps in International Law (Routledge 2018).{\\i{}The
Legal Protection of Women From Violence: Normative Gaps in International
Law} (Routledge 2018

0 MOLISA, GSO va UNFPA, ‘Results of the National Study on Violence
against Women in Viet Nam 2019’ (Summary, 2020) <https://vietnam.unfpa.
org/sites/default/files/pub-pdf/1._eng_summary_report.pdf> truy cap ngay
23/7/2022.

3 Xemthém tai Eilen Skinnider va cac tac gid, ‘The Trial of Rape: Understanding
the Criminal Justice System Response to Sexual in Thailand and Vietham’
(UN Multi-Country study, 2017) <https://asiapacific.unwomen.org/sites/
default/files/Field%200ffice % 20ESEAsia/Docs/Publications/2019/08/
ap-Trial-of-Rape_26Aug2019_lowres-compressed.pdf> truy cap ngay
15/11/2022.
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mac dunan nhén ctia bao luc c6 thé ti€p can hé thong tu phép thi
ciu hoéi van con ton tai d6 1a ho cé dugc bao vé thich dang theo
quy dinh cua phép luit, va liéu ring cdc phan quyét da xem xét
tdt cd cac yéu t6 nhu dé xudt cta ly thuyét phap ludt n& quyén.
“Vao thoi di€ém ma nhiéu chinh phu trén thé gidi dang xem xét
lai cdc nghia vy va cam két thuc ddy va béo vé quyén con nguai
cua phu nt, luit phip va cac nha hoach dinh chinh sich phai
nhén ra va gidi quyét cdc nguyén nhan va hiu qua co ban cua
bao luc gidi va gidi quyét cac ddu hiéu cuia bao luc™. Do d6, bai
viét nay sé tap trung nghién cu ban dn cta toa anlién quan dén
vu viéc bao lyc tinh duc 6 Viét Nam d€ xac dinh nhiing thach
thiic trong bao vé quyén cta phuy nit dya trén ly thuyét phap luit
ni quyén.

Ly thuyét phap luit n@& quyén la cich tiép cdn d€ phén tich
moi quan hé gita giéi va phdap luat. Phap luit da bao vé quyén
cua phuy n@ nhu thé nao va nhitng yéu t6 nao khac c6 lién quan
dén gidi nén dugc chu y trong qua trinh ap dung phap luit Ia
nhi@ing cdu hoi chinh d€ xem xét cic bdn an ctia toa n, dac biétla
trong cac vy an xdm hai tinh duc? Ly thuyét phap luat nit quyén
dé xudt sy xem xét cac yéu t6 c6 lién quan va hdu qua gay ra bai
cdc chuidn muc gidi, dinh kién gisi hodc phan biét d6i xtt d6i vi
phu nit 1a nhitng nan nhan cda tdi hi€p ddm hodc cdc vy xam hai
tinh duc khéc.

Céc hinh thidc cta bao luc tinh duc bao gém bao luc dugc
thuc hién bdi chong, ban tinh hodc ngudi la. Nghién ctu Quéc
gia vé Bao luc d6i v6i phu nit 2019 - Bdo cdo tom tat chira rang
bao luc tinh duc do ngudi la giy ra bao gom cac hinh thic sau:
“(i) Cé6 ép cob 4y quan hé tinh duyc khi c6 4y khéng muén; (ii)
Budc c6 4y phai quan hé tinh duc khi c6 4y say rugu hodc say ma
tiy ma khong thé ti chéi; (iii) Ep budc hoic thuyét phuc cb dy
quan hé tinh duc v6i nhiéu ngudi dan 6ng cing mdt lac khi co

0 Manjoo and Jones (2018), Tidd.
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4y khéng muén; (iv) Chay ép budc c6 dy quan hé tinh duc khi co
dy khong muén, vi du nhu bang cach ghi chat ¢6 4y xuéng hodc
dit c6 dy vao tinh huéng ma cd 4y khong thé ti chéi; (v) Cham
va0 ngudi c6 4y mdt cdch ddm 6 ma cd 4y khong mudn; (vi) Bit
c6 dy cham vao nhitng b6 phén kin/nhay cdm cua ho ma cé6 dy

khong mudén™.

B¢ Luit Hinh sy nim 2015 (stta d6i ndm 2017) cling da quy
dinh mot s6 téi pham tinh duc bao géom hiép dam, hiép dam
ngudi dudi 16 tudi, toi cudng ddm; tdi cudng ddm nguodi tir du
13 tudi dén dudi 16 tudi, tdi giao cdu hodc thyc hién hanh vi
quan hé tinh duyc khac véi ngudi tir da 13 tudi dén dudi 16 tudi,
toi dam 6 d6i v6i ngudi dudi 16 tudi va toi sit dung ngudi dudi
16 tudi vao muc dich khiéu dam (Diéu 141 dén Diéu 147). Bén
canh d¢, bao lyc tinh duc ciing bao gom hanh vi qudy r6i tinh
duc dugc quy dinh la cac hanh vi vi pham hanh chinh va sé bi
xU phat theo Nghi dinh s6 144/2021/ND-CP ngay 31 thang
12 ndm 2021 caa Chinh pht quy dinh x@ phat vi pham hanh
chinh trong linh vuc an ninh, trit ty, an toan xa hoéi; phong,
chong té nan x3a hoi; phong chay, chita chdy; ctu nan, cttu ho;
phong, chéng bao luc gia dinh. Diéu 7(5) quy dinh: Phat tién t
5.000.000 dong dén 8.000.000 dong ddi v6i mot trong nhitng
hanh vi sau d4y: a) C6y gy thuong tich hodc gay t6n hai cho suc
khée ctia nguoi khac nhung khoéng bi truy ctu trach nhiém hinh
su; b) Gy réi trat tu cong cong ma c6 mang theo céc loai vii khi
tho so, cong cu hd trg hoac cong cy, 46 vit, phuong tién khac cé
kha ning sit thuong; c) Quay phim, chyp dnh, vé so 6 dia diém
cdm, khu vic cdm lién quan dén quéc phong, an ninh; d) Dam 6
d6i v6i ngudi dudi 16 tudi nhung khong bi truy ctu trach nhiém
hinh sy; ) Sam s&, qudy réi tinh duc; e) Khiéu dam, kich duc &
noi cong cdng;

5 MOLISA, GSO va UNFPA (2020), Tldd, tr. 13.
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Theo nhiing quy dinh nay, bao lyc tinh duc c6 thé chia thanh
hai nhém chinh bao gém t¢i pham tinh duyc va vi pham hanh
chinh, va sé dugc xtt 1y theo nhiing thu tuc khac nhau. Nan nhan
cua tdi pham tinh duc thuong e ngai trinh bdo vy viéc tinh duc
bai vi bao lyc tinh duc 1a cht dé nhay cdm trong béi canh xa hoéi
Viét Nam. “Tinh chung, 9,0% phu n@ da tiing bi bao luc tinh
duc do ngudi khac gay ra trong doi va 1,2% bi bao luc loai nay
hién thdi (trong 12 thing qua). Ngudi giy bao lyc chu yéu 1a
ban va ngudi quen 13 nam giéi™. Tuy nhién, c6 rdt nhiéu nan
nhan ctia bao lyc tinh duc da khong tim kiém bién phap phap ly
bao vé bdi vi c6 nhiéu thach thic xay ra trong qua trinh t6 tung
hinh sy, ching han nhu chiing minh chiing ct, ky thi, d6 16i cho
nan nhan l1a nhitng rao can chinh. Co quan tu phap “thudng tip
trung vao biang chiing vat ly hoac két qua giam dinh phéap y hodc
muc d6 dang tin cia nan nhan hon la mdéc dé dang tin cta sy
kién hodc sy thi€u d6ng y cua nan nhan™”. Cé rdt nhiéu yéu té
chua dugc xem xét toan dién dé€ bao vé quyén va lgi ich hgp phap
cua nan nhén. Do d6, bai nay lga chon hai ban dn lién quan dén téi
pham tinh duc lam vi dy d€ xdc dinh nhiing vdn d€ c6 lién quan

dén bdo vé quyén ctia phu ni& dya trén Iy thuyét phap luit n& quyén.

2. Tém tat ban an hinh su vé t6i pham tinh duc

Ban 4n s6 66/2020/HS-ST ngay 24/02/2020 cta Toa an
nhan dan thanh phé Ha Long vé vy 4n “Cudng dam” (sau day goi
1a “Ban 4n s6 66/2020/HS-ST”) va Ban 4n s 72/2020/HS-PT
ngay 12/6/2020 cua Toa 4n Nhan déin tinh Bic Giang vé vu dn
“Hiép dam” (sau day goila “Bén 4n s6 72/2020/HS-PT”) dugc
st dung d€ xdc dinh cdc phdn quyét ctia toa 4n da xem xét cac
anh huéng cua t6i pham tinh dyc nhu thé nao va viéc boi thuong
cho nhitng thiét hai 6. Tw d6 tra16i cau héiliéu rang nhitng ban

an nay da thyc su bdo vé quyén va lgi ich cia nan nhéan.

6 MOLISA, GSO va UNFPA (2020), Tldd, tr. xvii.
7 Eilen Skinnider va cac tac gia (2017), Tldd, tr. xii.
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- Ban ans6 66/2020/HS-ST 13 ban 4n s thim do Tda 4n
nhan dén thanh phé Ha Long - tinh Quang Ninh xét x. Bdn an
xac dinh hung tha thyc hién hanh vi cudng dam theo Diéu 143
Bé luat Hinh sy nim 2015 (s®a d8i nim 2017).

- Bén ans6 72/2020/HS-PT la ban an so thim do Toa édn
nhan dan tinh Bic Giang xt. Ban an xdc dinh hung tha pham téi
hiép dam nhung chi chdp nhin néi dung khang cdo vé tang muc
boi thuong thiét hai ma khong chap nhdn ndi dung khang cdo vé
tang hinh phat tu.

Hai vu 4n nay dugc stt dung d€ phan tich vé cich toa dn dua
ra phan quyét nhu thé nao va nhitng yéu t6 nao chua dugc chuy
dé béo vé quyén va lgi ich cua phu n@. Lién quan dén nan nhin
cua vy an, mot phu nt 1a me don thin va mét c6 gdi la ngudi
khuyét tat la nan nhan cta vu viéc bao luc tinh duc. Cac nan
nhan chiju rit nhiéu dnh huéng tiéu cuc giy ra bdi cac vu viéc
bao luc tinh duc, ddc biét 1a vy dn hi€p dam khi nan nhén la
ngudikhuyét tit da c6 thai va sinh ra mét bé gai. Vu viéc da anh
huéng nghiém trong dén cudc song ctia c6 gai 4y cling nhu dia
tré. Tuy nhién, ban 4n cda toa an chua xem xét nghiém tdc tat ca
nhi@ing anh hudéng tiéu cuc, va két qua la nan nh4dn khong thé tim
kiém bién phap boéi thuong d€ khac phuc nhitng thiét hai ca vé
thé chit, tinh than va &nh huéng kinh té.

Ban dn s6 66/2020/HS-ST

Ban 4n s6 66/2020/HS-ST dugc lva chon d€ nghién ctu bao
lyc tinh duc xay ra gitta bi cdo va nan nhén la nguoi c6 méi quan
hé thén thiét, va phat hién xem cic chudn myc xa hoi da gay ra
cac dnh huéng nhu thé nao dén phdn quyét trong ban dn. Noi
dung vy viéc dugc tém tit nhu sau:
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Su kién Bi cao Nan nhan
Céméiquan  Nguyén Vin H Nguyén Thi L
hé nhu ban

tinh t&r nam

2017

Thang 7/2018  H khéng déng y véiyéu cau  Yéu cau cham durt
clia L va glri anh dé ép budéc ~ mai quan hé

H tiép tuc méi quan hé. tinh cam.
Thang 7/2018 — H da sir dung cac s6 dién L da c6 quan hé
ngay 19/6/2019 thoai khac nhau vade doalL  tinh duc khéng
dé cé quan hé tinh duc. mong muén véi H

nhiéu 1an mac du
nan nhan da khoa
s0 dién thoai cua H.

19/6/2019 H thira nhan da ép buoc L L trinh bao vu viéc
c6 quan hé tinh duc nhung dén Céng an.

khéng muén giét nan nhan.

Bao cao H chi thtra nhan thuc hién L cho rang H khéng
diéu tra hanh vi cu&ng dam hai lan. c6 y dinh giét L.

Nhirng lan khéc cé quan hé
tinh duc bé&i vi ho dang yéu
nhau. (Bay la quan hé tinh duc
tu nguyén gitra H va L).

Céotrang cia  Truy t6 bi cao Nguyén Vin H
Vién kiém sat  vé toi cudng dam theo diém
thanh phé b, khoan 2, Biéu 143 B6 Luat
Ha Long Hinh su.

Nhéin dinh ctua Toa 4n:

[1] Tai phién toda, bi cdo Nguyén Vin H da thanh khdn nhin
toi theo duing ndi dung cdo trang da néu.

Trong khodng thdi gian tif thing 7 ndm 2018 dén ngay 19
thang 6 nam 2019, Nguyén Vin H da nhiéu lan goi dién, gti
tin nhén, chti béi va de doa giét ngudi thin trong gia dinh chi
Nguyén Thi L.
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Bi cdo H ciing gi nhitng hinh anh nhay cam lén trang mang
x3 hoéi € budc chi L c6 quan hé tinh duc khéng mong muén
nhiéu l4n & phong 202, ting 2, nha H3, thu¢c t6 8A, khu 1,
phuong H4, thanh ph6 Ha Long, tinh Quang Ninh.

Két ludn: Bi cdo da budc chi L quan hé tinh duc trai y muoén
nhiéu lan. Do vy bi cdo Nguyén Vian H pham t6i “cuéng dam”
theo diém b, khoan 2, Piéu 143 B¢ luat Hinh su theo dtng két

ludn cta Vién kiém st 13 dung ngudi, dung tdi va ding phép luit.

Hanh vi pham ti ctia bi cdo 1a nguy hiém cho x3 hoi, bi cdo
da xdm pham danh dyg, nhin phdm va xdm pham quyén ty do
tinh duc ctia ngudi phuy ni. Do vdy, can phai x 1y d6i véi bi cao.

[2] Tinh tiét ting ning: Khong cé.

[3] Tinh tiét gidm nhe: Bi cdo da thanh khin khai bdo va
an nan hoi cai; Bi hai xin gidm nhe hinh phat cho bi cdo. Nén
dugc hudng theo di€m s, khodn 1, khoan 2 Diéu S1 cua B luit
Hinh su.

Quyét dinh caa Toa an:

X@ phat: Bi céo Nguyén Vin H 36 (Ba muoi sdu) thing tu
cho hudng an treo. Thoi gian thit thach I1a 60 thing, ké tir ngay
tuyén an so tham.

Tra tu do ngay cho bi cdo, néu bi cdo khong bi tam giam vé
mot toi pham khac.

Giao bi cdo cho Uy ban nhan dan phudng HV, thixa HT, tinh
Thita Thién Hué d€ giam sat, gido duc trong thoi gian thi thach.

Ban dns6 72/2020/HS-PT

Ban 4n s6 72/2020/HS-PT dugc lya chon d€ phan tich vé
cach thic ban an bdo vé nan nhan la ngudi khuyét tit nhu thé
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nao, tt doé tim hi€u xem liéu ban an cé cht y dén hay khong tat

ca nhiing yéu t6 co6 lién quan dén nan nhan.

Su kién Bi cao Nan nhan
Vi Van T, sinh nam 1971 Nguyén Thi M sinh n&m

1994, 14 ngu&i khuyét
tat. M c6 khuyét tat
Ve tri tué: “Cham phat
trién tdm than nang
(Theo Bang phan loai
bénh tat quéc té lan
thir 10 nam 1992 vé réi
loan tdm than, tinh than
va hanh vi- F72)8[0

Théng VG Van T (& thén S, xa M, Pén dau thang 3/2019,

10/2018 huyén L, tinh B) du dé M ba M1 khéng thay M

(Khéng nhé  1én giwrdng ndm, réi ding cé kinh nguyét, ba M1

chinh xac duong vat dd cuong cirng  nghi van c6 thé co6

ngay) clia minh dé giao cdu véi M. ngudi dd quan hé tinh
duc v&i M nén ba gang
héi M, thi duoc M noi
cho biét 1a T dy dé va
da thuc hién hanh vi
giao cau véi M.

Ngay M sinh mé moét bé gai.

07/8/2019

Vién Khoa Bé gai do M sinh ra la

hoc hinh su con rudt ctia Nguyén

- B6 Céng an Thi M. Xac suét

da trung cau 99,9999% Vi Van T la

giam dinh cha clia bé gai°l

ADN (Gen) va
c6 két luan

8 K&t luan Giam dinh Phap y Tam than S6 38/2019/PYTT ngay 15 thang 5
nam 2019.

® K&t luan Giam dinh s 5342/C09-TT3 ngay 16 thang 10 nam 2029 cla Vién
Khoa hoc Hinh sy - B6 Cong an.
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Banancua  Bicdo Vi Van T pham Nhan 10 triéu déng tién
tda so thdm  tdi hiép dam theo diém g béi thudng.
(tda cap khoan 2 Biéu 141, dugc ap
huyén) dung diém s khoan 1 va
khoan 2 Piéu 51; Diéu 38
BLHS.

XU phat: Vi Van T 08 (tam)
nam tu, thoi han tu tinh tir
ngay bat tam giam ngay
05/11/2019.

B&i thudng thiét hai (trach
nhiém dan su) theo khoan
1 Diéu 48 BLHS 2015.
Diéu 584; 585; 592 BLDS
2015: Bicao Vi Van T cé
trach nhiém béi thudng
cho ngudi bi hai sé tién
10.000.000 VND (mugi triéu
VND - khoang 450 USD)

Yéu cau Ngay 04/3/2020, bj céo Vi Ngay 27/02/2020, bi hai
khang nghi Van T khang cdo dé nghi la ba Nguyén Thi M cé
Toa an cap phtc thdm gidm  don khang cdo dé nghi
nhe mirc hinh phat tu d&i tang mdrc hinh phat tu
véi bi céo. d6i véi bi cdo va tang
mirc béi thudng cho
nan nhan.

Ban 4n cua tda 4n phic thim (Toda 4n Nhan dan cip tinh)

- Tu chéi yéu ciu tang hinh phat ti da dugc toa so thim
tuyén béi vi nan nhan khong thé cung cidp thém bing
ching méi d€ ching minh mdc d¢ nghiém trong cua
toi pham.

- Chép nhan yéu cau tang mtc boi thudng thiét hai
(danh dy vd nhin phim) ti 10.000.000 déng lén
14.900.000 dong.

- Tu choixét xt yéu cdu lién quan dén yéu cdu cidp dudng
hang thdng cho dda tré dén 18 tudi bsi vi dugc xac dinh
l1a tranh chdp dé4n su va nan nhéin nén yéu cau khai kién
theo phap ludt dan sy.
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3. Binh luan vé ban an dua trén ly thuyét phap luat nir quyén

Ly thuyét phép luat n&t quyén da dugc gidi thiéu béirat nhiéu
hoc gia trong qua trinh vin déng d€ bao vé quyén cua phuy na.
“Ly thuyét phép luit n& quyén rat ra to kinh nghiém cta phy n@
va ti cic quan diém phé binh dugc phat trién trong cidc nganh
khac d€ dua ra phan tich manh mé vé méi quan hé gitta phap
luat va gidi tinh va hiéu biét méi vé giéi han va co hoi cai cach
phép luat™°. Do dd, viéc nghién cttu cdc han ché ctia nhitng ban
an trén la cin thiét € bdo dam quyén cta nan nhan trong vu
bao lyc tinh duc nhu 1a mét khia canh cuaa ly thuyét phap luat ni
quyén. Van dé datra déla: liéurang phién toa xétx da quan tam
thoa dang cac yéu t6 dudi gbc d6 gisi d€ dua ra cac phdn quyét
vé boi thuong cho nan nhan bi bao lyc tinh duc, dac biét trong
truong hgp tré em sinh ra do bi cuéng hiép. Ngoai ra, 1y thuyét
phap ludt n& quyén cing yéu cdu viéc xem xét cic yéu t6 nguy co
va hau qua do t6i hiép dam va cic hanh vi bao luc tinh dyc giy ra
cho nan nhén, dac biét trong béi cdnh xa héi ctia Viét Nam. Hai
ban dn néu trén da chi ra ring nan nhén da dugc bao vé thong
qua viéc tiép can hé thong tu phap chinh thic. Tuy nhién, mét
s6 han ché van con ton tai sé dugc thio ludn dudi day.

Thik nhdt, bdn dn thiéu sy ddnh gid toan dién cdc dnh hudng doi
v6i nan nhdn cia bao luc tinh duc. Bao lyc tinh duc la mét trong
nhitng dang bao lyc nghiém trong nhit trong cac hinh thiic bao
lyc trén co s& gidi. Nan nhan cua bao luc thudng phai d6i mat
v6i rat nhiéu kho khan va thach thic trong qua trinh tim kiém
cic bién phap phap Iy bao vé va béi thudng. Anh huéng cia
bao luc tinh duc khac véi cac hinh thic bao luc trén co s& gisi
khac nhu bao luc thé chédt hay bao lyc tinh thdn. “Tinh dé bi tén
thuong ctia phu nt va tré em gai trudc bao lyc tinh duc gin lién

b Katherine Bartlett, Feminist Legal Theory: Readings In Law And Gender
(Routledge 1991).
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va dugc hé trg bai cac gia tri, mo thiic va thuc tién van héa vaxa
»11

héi mang tinh phan biét doi x

Ly thuyét phap luat ni quyén yéu cdu cai cach phap luit
trong cac linh vyc c6 dnh huéng nghiém trong dén quyén cua
phu nit vi du nhu phdp ludt hén nhén gia dinh, tuyén dung lao
dong va bao lyc tinh duc'®. Tuy nhién, cdi cich phép luit cing
c6 thé hoidc tao ra hodc gidi quyét cic vdn dé vé n&t quyén. Vi
dy, néu phap ludt quy dinh cac hinh thic bao lyc nhung ciing
yéu cdu nan nhan ctia bao lyc tinh duc cung cip cac bang chiing
ma khong c6 sy luu y dén vin dé nhay cam giéi va bao vé quyén
riéng tu cing sé gay ra van dé nan nhan héa. Hai vu viéc néu
trén da dugc stt dung lam vi du d€ miéu ta viéc danh gia cua toa
an lién quan dén vy viéc tinh duc nhu sau: “Céc tha tyc t6 tung
tai toa dn c6 thé kéo dai va thuong tap trung vao bing chitng vit
ly hodc két qua giam dinh phap y hodc mic d6 ddng tin ctia nan
nhan hon l1a mic dé ding tin cua sy kién hodc sy thiéu dong y

cta nan nhan”?

. Dya vao quan diém phdap luit n@ quyén, toa
an phai xem xét tdt cd cdc vin dé cua phu nit c6 thé anh hudng
dén cac quyén cua ho nhu quyén riéng tu, bio vé vé nhan phdm
va danh du. Ngoai ra, khdc véi cac loai téi pham khac, téi pham
tinh duc khoéng chila bao luc vé thé chdt ma con dnh huéng dén
tinh thin cta phy n@ ciing nhu quyén cta tré em.

Nhén dinh cta toa an dya trén ly do d6 la: “chi L thdy méi
quan hé véi H khong di dén dau vi chi hon H 13 tudi, da ly hon chong,
¢6 01 con trai 17 tudi, nén da chit dong dé nghi chia tay véi H”. Pay la
suy nghi phé bién déi véi tu tudng gidi va nguyén vong hén nhén

B Hui Yee Tan, ‘Women Raped in Vietham and Thailand Face Big Hurdles
in Getting Justice: UN Study’, The Straits Times (Singapore, 29/11/2017)
<https://www.straitstimes.com/asia/se-asia/women-raped-in-vietnam-
and-thailand-face-big-hurdles-in-getting-justice-un-study> truy cap ngay
11/6/2022.

B Katherine Bartlett (1991), Tldd.

3 Eilen Skinnider va cac tac gia (2017), Tldd.
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6 Viét Nam. Vi dan 6ng va phy nit Viét Nam thudng dya trén cac
chudn muc xa hdi va vin héa d€ chon ngudi ban d&i phu hgp'.
Tuwong ty nhu d6i véi vy an hiép dam trong hon nhén, quan niém
chung con ton tai d6 1a ngudi ban doi khong thé tir chdi quan hé
tinh duc néu nhu ho c6 méi quan hé hén nhéan hay tinh cam?®. Pic
biét 1a, quan hé tinh duc dugc st dung nhu l1a bing chiing cta
tinh yéu. Do 46, thi pham ciing st dung 1y do nay d€ gidi thich
ly do tai sao chi c6 ép budc nan nhin quan hé tinh duyc hai lan:
“H chi thita nhan ép budc chi L cho quan hé tinh dyc 02 ldn. Con nhiing
ldn trudc la do chi L va H van yéu nhau, viéc H va chi L quan hé tinh duc
la ty nguyén”. Tuy nhién, viéc ép budc quan hé tinh duc xay ra
gdn mot nam (ké tir thang 7 nam 2018 dén ngayl6 thing 7 nim
2019) dén luc trinh bdo vy viéc cho céng an. Diéu d6 chitng té sy
that ring nan nhan chi trinh bdo vy viéc v6i c6ng an khi khong
thé tv minh gidi quyét dugc. Diéu dang luu y d6 1a bi cdo da de
doa nan nhéin d€ c¢6 quan hé tinh dyc trdi v6i y mudn trong moét
khoang thoi gian dai ti thdng 7 nam 2018 dén ngay 16 thang 7
nam 2019 nhung toa 4n da chdp nhan 16i khai ctia bi cdo: “chi ép
budc quan hé tinh duc 02 ldn”. Diéu nay ching té ring ban an da
thiéu sy danh gia toan dién nhiing dnh hudng dén tam ly cda
nan nhan (stc khée tinh thin) bi vi nan nhan da bi de doa va
cudng ép quan hé tinh duc nhiéu lan trong vong mét nam, cling
nhu la quyét dinh hinh phat ma khong xem xét day du mic do

nghiém trong cua tdi pham.

Ban an cua toa dn mdi chi tp trung vao cic yéu t6 va bing
chiing d€ chitng minh tdi pham. Trong Ban 4n s6 66/2020/HS-
ST, t6i pham tinh dyc do ban tinh thyc hién bi 4p dung hinh
phat ti 01 ndm va cho huéng an treo v&i thoi gian thi thach 1a
60 thiang. Diéu d6 da cho thdy cac tinh tiét nghiém trong cta tdi
pham da khong dugc xem xét b&i vily do ho tiing c6 mé6i quan hé

% Hien Thi Nguyen and Lan Anh Hoang, ‘Gender Ideology on Marriage in
Contemporary Vietnam’ (2019) 1 Resiprokal tr. 78.

5 Eilen Skinnider va cac tac gia (2017), Tldd, tr. 11.
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tinh cdm yéu duong. Theo B¢ ludt Hinh sy ndm 20185, téi pham
tinh duyc thuéng dugc chia thanh 04 mic d6 nghiém trong bao
gom dac biét nghiém trong, rat nghiém trong, nghiém trong va
it nghiém trong, va theo d6 thi hanh vi nay c6 thé dp dung mic
phat tt 7 dén 15 ndm tu theo Diéu 141 cua Bo luat Hinh sy'®.
Tuy nhién, viéc bi cao chibi 4p dung 01 nam tu giam cho huéng
an treo v&i 60 thang th thach cho thay phin quyét da dva vao
moi quan hé gitta nan nhan va bi cdo. Do d6, ban dn c6 it sy cam
thong d6i véi nan nhan bai do vi bi cdo 1a ban tinh cta ngudi
nay". Bén canh dd, phédn quyét ctia toa dn chi 4p dung hinh phat
dua trén su that 1a ép budc quan hé tinh duc 02 1an hon 1a xem xét
nhitng anh hudng tiéu cyc khic nhu 1a stic khée tinh than (trdm
cam, lo 4u) ctia chi L trong vong suét mot nim. Theo Béo cdo quéc
gia 2019, “Phu n& dugc coi la cé ban tinh néu ho da tting két hon,
da tting song th v6i ngudi nao d6 nhu vg chéng ctia nhau, hoic
da tiing hen ho vé&i ban tinh nam (ban trai)™®. Cé rdt nhiéu thich
thitc va rdo cdn han ché nan nhan cda bao lyc tinh duc trinh bdo vu
viéc. Pic biét trong vu dn tai Ban 4n s6 66/2020/HS-ST khi nan
nhan nhiéu hon thd pham muoi ba tudi va do d6 nan nhéan lo ngai
bi xa h¢i phan biét d6i x va ky thi.

Trong khi d6, Ban én s6 72/2020/HS-PT khong xem xét cac
yéu t6 nan nhén l1a ngudi khuyét tit, va nan nhan khong thé tu
minh nuéi con 1a hdu qua cta hanh vi hiép dam. Yéu cdu cung
cdp thém bing chiing d€ c6 cin ct phéap ly tang hinh phat cling
khong xem xét dén kha nang ctia nan nhan. Cy thé€13, nan nhan

6 Piéu 141. Toi hiép dam: 1. Ngu&i nao dung vii luc, de doa dung vii luc hodc
loi dung tinh trang khéong thé tu vé dugc clia nan nhan hodc thi doan khac
giao cdu hodc thyrc hién hanh vi quan hé tinh duc khac trai véi y muén cla
nan nhan, thi bj phat tu tir 02 ndm dén 07 nam; 2 (d): 2. Pham t6i thudc mot
trong cac trudng hop sau day, thi bi phat tu tir 07 n&m dén 15 nam: Pham
t6i 02 1an tr& Ién.

7 Phuy nir dugc coi 1a ¢é ban tinh néu ho da tirng két hén, da tirng séng thir
véi ngudi ndo d6 nhu vo chéng cuia nhau, hodc da tirng hen hd véi nam
gidi (ban trai).

8 MOLISA, GSO va UNFPA (2020), Tldd, tr. 20.
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c6 nang luc phap luit han ché d€ thyc hién yéu cdu nay. Phan
quyét nay cho thdy sy thit bai trong viéc xem xét quan diém cua
nan nhan vé nhiing tic dong va nhiing thach thic ma ho gip
phai trong qua trinh t6 tung hinh sy. Nan nhé4n trong vu dn cta
Ban 4n s6 72/2020/HS-PT la ngudi khuyét tit va c6 con nho la
hédu qua do bi hiép dam. Diéu dang cht y 1a xam hai tinh duc cé
tac dong lau dai khong chi d6i v6i nan nhan ma con d6i véi con
cdi cua ho do cic em thiéu sy chim séc va hé trg ddy du tu cha
me. Dac biét, trong trudng hgp nay, vi nan nhan la nguoi khuyét
tat, diéu quan trong la phai thita nhin tic d¢ng ding ké ma dda
tré sé phai ganh chiju vi ngudi me c6 thé gap kho khin trong
viéc nudi day dita tré mot cach hiéu quda. “Ngay cé khi xdm hai
tinh duc tré em xdy ra v&i ty 1é thép, t6i pham nay khong chi gay
ra nhitng tdc dong trudc mat va lau dai cho nan nhan ma con la
ganh nang dang lo ngai cho gia dinh va xa héi. Hdu qua ca nhan
bao gém tang kha nang mic bénh tdm than, réi loan tam thén,
réi loan cing thing sau chdn thuong, nguy co tu tt, réi loan st
dung chit gay nghién va diéu kién kinh té thdp hon khi so sanh
v6i nhiing ngudi khong bi lam dung™®. Thuc t€ nay da chiing
minh ring phu n@ 13 nan nhéin cta téi pham tinh duc phai déi
mat v6i nhitng anh huéng nghiém trong dén cudc séng cta ho,
dac biét trong boi canh van héa xa hdi caa Viét Nam khi ma
phén biét d6i x@, ky thi va d6 16i cho nan nhan con tén tai nhu
mot thach thic. Nhitng phan quyét nay da khéng xem xét cdn
thin toan bo nhiing yéu t6 giy anh hudng tiéu cuc d6i v6i nan
nhan cta bao lyc tinh duc. Ngoaira, cac hinh phat dugc ap dung
trong ca hai vu viéc chua thyc sy nghiém khéac théa dang. Hung
tht ctia Ban 4n s6 66/2020/HS-ST chi bi 4p dung hinh phat tu
v6i thoi gian tht thach 60 thang va dugc tra tu do ngay tai toa.
Diéu nay lam xudt hién sy lo ngai cia cong chung va cho thay
rang sy that bao luc hen ho chwa dugc xem xét mét cach nghiém

% Ha Ngoc Do and others, ‘Perception and Attitude about Child Sexual Abuse
among Vietnamese School-Age Children’ (Int. J. Environ. Res. Public Health,
2019) <https://doi.org/10.3390/ijerph16203973> truy cap ngay 12/4/2022.
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tac & Viét Nam. Diéu nay ciing dan dén ly do d€ gidi thich rang
visao 90% nan nhan cta bao lyc trén co s& gidi khong trinh bao

vu viéc cho céng an®’.

béng chi y, viéc boi thudng thiét hai trong Ban dn s6 72/2020/
HS-PT dabdclo mot thuc téla chua danh gia ding mic tac hai ctia
toi pham hiép dam, nhét 1a khi nan nhén 1a mdt c6 gai khuyét tit,
khong c6 khéa ning nudi con 1a hiu qua do bj hiép ddm. Tuy nhién,
ban dn nhan dinh: “Nguoi bj hai la chj Nguyén Thi M khong xudt trinh
dugc cdc tinh tiét gi mdi, do vdy khong c6 cdn cii dé Hoi dong xét xit xem
xét doi véi khdng cdo dé nghi tang hinh phat d6i véi bi cdo clia nguoi
bi hai nhu y kién dé nghi ciia Kiém sdt vién tai phién toa la c6 cdn cit”.
Phén quyét nay cho thdy nan nhé4n ctia bao luc tinh duyc phai cé
trach nhiém chiing minh ma kh6ng xem xét dung kha nang phap
ly thuc hién trach nhiém nay cta nan nhan 1a nguoi khuyét tit.

Thii hai, qud trinh xit ly vu viéc bao luc tinh dyc con thiéu nhay
cdm gidi. Theo 1y thuyét phap luit n&t quyén, cach tiép can doi
XU cong bing yéu cdu cd nam gidi va phu ni&t dugc phap luat bao
vé cong bang. Tuy nhién, hdu hét nan nhan cta bao lyc tinh duc
la phy nt@, do d6, nhiing quy dinh vé ti pham tinh duc can x6a
bo nhitng rao can lam han ché nan nhan ctia téi pham tinh duc
tim kiém cac bién phap bao vé phap ly nhu gdnh ning cung cdp
bang chiing, sy sin c6 ctia cac dich vy hé trg¢ cling nhu 1a cac
tiéu chudn danh gid thiét hai. Thém vao d6, cic can bd tu phép
van con thiéu cac ky nang vé nhay cam gidi d€ giao ti€p v6i nan
nhan cta téi pham tinh duc. Vi du nhu, nguoi bi bao luc tinh
duc phéi cung cdp chiing ct d€ chiing minh 1a mét thach thic
16n, dic biét & Ban an s6 72/2020/HS-PT, nan nhan la ngudi
khuyét tat tdm than. Cau hoi ton tai d6 1a lam thé nao d€ ho cé
thé thu thap ching ctt. Piéu tra cic vu viéc bao luc tinh duclarat
thach thic, tuy nhién, can bé tu phdp va can bg diéu tra thudng

o MOLISA, GSO va UNFPA (2020), Tldd, tr. xix.
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chua dugc tham gia cic khoa tap hudn chuyén sau cing nhula s6
lugng cdn b cong an nit trong hé thong tu phap con it

Thii ba, nan nhdn ciia bao lyc tinh duc gap khoé khdn trong viéc
yéu cdu boi thuong thiét hai do téi pham gdy ra. Toa phic thim
trong Ban an s6 72/2020/HS-PT chi chdp nh4n yéu cdu ting
mtuic boi thuong thiét hai tr 10.000.000 déng 1én 14.900.000
dong. Cac yéu cdu khéc lién quan dén viéc ting mic hé tro tai
chinh dé€ nudi con dén 18 tudi da khong dugc chdp nhén bdi vi
dugc xdc dinh la vy an dan su. Pang luu y la, Bo ludt TS tung
Hinh sy nim 201S tai Diéu 30 quy dinh nhu sau: “Viéc giai
quyét vin dé dan su trong vy an hinh sy dugc tién hanh cung
vGiviéc gidi quyét vy an hinh sy. Truéng hgp vy an hinh sy phai
gidi quyét van dé boi thudng thiét hai, b6i hoan ma chua c6 diéu
kién chitng minh va khéng anh huéng dén viéc gidi quyét vu én
hinh sy thi vdn d€ dan su c6 thé tach ra d€ gidi quyét theo thu
tuc t6 tung dan su”. Khdng cdo cta nan nhan yéu ciu hé trg tai
chinh da khong dugc chdp nhén trong phién toa phic thdm. Do
d6, nan nhin budc phai khai kién vu viéc nay ra toa dn dan sy dé
yéu cdu tht pham thyc hién nghia vu tai chinh déi véi viéc nuoi

con sinh ra do bi hiép dam gay ra.

Phin quyét nay la mét vi du dién hinh d€ minh chiing cho
nhi@ing khoé khin ctia nan nhén bao lyc tinh duc trong tiép can
cong ly va yéu cdu boi thuong thiét hai. Cach quy dinh phan chia
thanh hai vy viéc riéng biét (hinh sy va dan su) trong Ban 4n s6
72/2020/HS-PT cho thdy ring thim phdn da khéng quan tam
dén nhiing rao can ma nan nhén gip phai, dic biét Ia khi nan
nhan la ngudi khuyét tat. Diéu nay cho thay ring cac phdn quyét
c6 nhay cam gidi da chua dugc xem xét nhu'la moét tiéu chudn dé
bao vé quyén ctia phuy nit. Do d6, cau hoéi dit rala cic phan quyét
sé thay d6i nhu thé nao néu nhu cic thdm phdn st dung céc tiép
cin va quan diém phép ludt n& quyén khi quyét dinh cac vy an.

00 Eilen Skinnider va cac tac gia (2017), Tldd, tr. 7.
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Cudi ciung, phdn quyét chua khdc phuc dugc tit cd cdc dnh
huéng do bao lyc tinh duc gdy ra. Bao luc tinh duc la chu dé rat
nhay cam trong b6i canh van héa ctia Viét Nam. Nan nhén caa
bao luc tinh duc thudng phai d6i mat v6i sy ky thi, phan biét doi
xt va d6 16i cho nan nhén. Tuy nhién, phdn quyét chua xem xét
tdt ca cdc anh hudng truc ti€p va gidn ti€p do bao luc tinh duc
gdy ra cho nan nhan. Vi dy nhu nan nhan bi hiép ddm phdi chiu
thém chédn thuong do sy ky thi cta cong dong khién nan nhan
khong dugc phép c6 cudc sdng an toan trong cong dong cia ho,
dac biét 1a khi quyén riéng tu va bi mét cd nhén chua dugc bao
vé mdt cach hiéu quda. Nhiéu nan nhan phai bé qué di noi khac
dé tranh sy d6 16i, tham chi la sy ky thi cia ngudi than trong gia
dinh vi cho rang ho da huy hoai danh dy gia dinh.

Bao lyc tinh duc thuong c6 anh hudng lau dai d6i v6i nan
nhan va gia dinh ctia ho, vi dy lién quan dén Ban dn s6 72/2020/
HS-PT, anh hudng d6i v6i dita tré dugc sinh ra do bi hiép dam
sé kéo dai va ngudi me sé lam thé nao d€ nudi dta tré néu nhuho
la ngudi khuyét tat ma khong cé viéc lam 6n dinh va thu nhép.
Dau la sy bao vé phap ly d€ ddm béo rang mot dita tré sé khong
bi ph4n biét d6i xti trong tuong lai, hay lam thé nao d€ khic phuc
moi tac dong ctia lam dung tinh duc d6i v6i nhitng nan nhén va

tré em ma hé thong tu phap hién tai chua xem xét dén?

Bén an cting chi ra rang hé thong tu phap hién tai dang thiéu
co ché tham chiéu cung cdp hé trg cdn thiét cho cac nan nhan
bilam dyng tinh duc. Piéu quan trong la phai cung cdp cac dich
vy hé trg thiét yéu cho nan nhan d€ dam bao ring ho c6 thé
phuc héi tat ca cac hdu qua truc tiép va gian tiép do bao lyc tinh
duc géy ra. Ban an s6 66/2020/HS-ST ciing cho thdy d6 la nan
nhan khéng nhén dugc bit ky khoan béi thudng nao d€ khoi
phuc nhiéing hdu qua nhu xtdc pham danh dy, nhan phdm hay vi
pham quyén riéng tu. Pdy la minh ching cho thdy hi€p dam do
ban tinh chwa dugc quan tdim ding mic, va liéu ring diéu nay
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c6 phéila do quan niém ctia ngudi Viét Nam d6 1a t6i hiép dam
khong thé xdy ra trong quan hé hon nhén gia dinh (hi€p dim
trong hon nhan hoic hen ho).

4. Bong gop cua ly thuyét phap luat nir quyén

Trong bdi canh cua Viét Nam, hanh vi bao lyc tinh dyc van
dugc xac dinh chua thong nhit vé tit ca cic dang bao lyc tinh
duc nhu & cac quéc gia khac. Bao luc tinh duc bao gém nhiéu
hinh thtc cé thé dugc dinh nghia 13 téi pham hay khong tuy
thudc vio khung phap 1y cu thé ctia mdi quéc gia. O Viét Nam,
qudy r6i tinh duc d6i v8i ngudi chua thanh nién (ngudi ti da 16
tudi trd 1én) hoic ngudi thanh nién 13 vi pham hanh chinh va sé
bi xtt phat hanh chinh (phat tién). Trong khi t6i pham hi€p dim
c6 thé dugc xac dinh dya trén danh tinh cua tha pham bao gém
hiép dam do nguoi la thuc hién, hi€p dam khi hen ho, hiép dam
do ngudi quen thuc hién, hiép diam do dung thudc, hiép dam tiap
thé va hi€p dim trong hon nhan. Cac thuit ngit nay c6 sy khac
nhau tuy theo danh tinh cua tha pham??. Thuc té€ nay cho thdy
phap luat da chua quy dinh tat ca cdc hinh thic bao lyc dya trén
co'sd gidi. Cong udc vé x6a bo cac hinh thic phan biét déi xi d6i
v6i phy nit (CEDAW) yéu cdu quéc gia thanh vién phai bdo ddm
rang tit ca cdc hinh thic bao lyc can phai dugc quy dinh d€ bao
dam rang nan nhéin c6 thé tim kiém cac bién phap bao vé trong
tdt cd cac trudng hgp. Tuy nhién, Ban 4n s6 66/2020/HS-ST
da cho thdy “hi€p ddm hen ho” chua dugc quan tdm thoa ding
va B¢ luat Hinh sy nam 2015 da khong quy dinh t6i “hié€p dam
hen ho”. Diéu nay ciing tuong tuw nhu trong “hi€p dam trong h6n
nhan”. Néu nhu B¢ luit Hinh sy khong quy dinh t¢i pham cu
thé thicé thé din dén thuc té d6 lakhdng c6 ai trinh bao vy viéc,
dacbiétla trong boi cdnh vin hda cua Viét Nam khi nhiing quan

diém “vg c6 trich nhiém dap ng nhu cdu tinh duc cta chéng”

U Judy L. Postmus, Sexual Violence and Abuse: An Encyclopedia of Prevention,
Impacts, and Recovery (ABC-CLIO, 2013) tr. xxiv.
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van con ton tai. Do d6, hiép ddm hen ho hay hiép dam trong hon
nhan do ban tinh thuc hién da khong dugc quan tam théa dang
hoac can bé thyc thi phap luat thiéu sy cam thoéng d6i véi nan
nhan. Két qua 1a, cdc ban 4n da khong da nghiém khic dé thay

dé6i thai d¢ va hanh vi cia ngudi dan trong xa hoi.

Ngoai ra, thu tuc tu phdp hién hanh chia cdc vu viéc thanh
dan sy va hinh sy ma khéng xem xét tit cd cdc rao can ma nan
nhan bao lyc tinh duc gap phai dat ra vin d€ phai tang cuong cai
cach phap luit, dac biét la cdi cach tu phdp dé€ bdo dam ring nan
nhan cta bao lyc cé thé tim kiém cic bién phap bao vé phéap ly
va dugc boi thudng. Lién quan dén Ban én s6 72/2020/HS-PT
khi Héi d6ng xét xu tir choi gidi quyét yéu cdu ctia nan nhén vé
tang muc trg cdp cho con, cho ring nan nhén cdn khdi kién vy
an déan sy. Diéu nay cho thay raing Hoi d6ng xét xtt da khong xem
xét tdt cd cdc yéu t6 xung quanh nan nhén, dic biét la truong
hgp nan nhén Ia ngudi khuyét tat. Do d6, cau hoi dat rala lam
thé ndo ban an bao vé thich hgp quyén lgi ciia nan nhéan bao luc
tinh duckhi c6 cic yéu t6 ddy du giy ra thiét hai. Thdm phan cdn
phai quan tdm dén cdcrao cdn ma nan nhén cé thé phai déi dién
trong qua trinh tim ki€m cdc bién phap bao vé phap ly va phai
c6 nghia vy gidi quyét yéu cau ctia nan nhan. Pang cha y, tré em
sinh ra do bi cuéng hiép can dugc ho trg thiét yéu dé€ dam bao
rang tré c6 thé 16n 1én binh thuong ma khong bi cong dong ky
thi, phén biét do6i xt. Do d6, hé thong tu phap can cung cdp va
diéu phoi cac dich vu ho trg thiét yéu cho nan nhéan bi bao lyc va
tré em sinh ra la hdu qud cta xadm hai tinh duc.

5. Két luan

Tém lai, ban 4n ni quyén sé dua ra nhiing hiéu biét phap ly
md&i vé nan nhan cta bao luc tinh duc véi su xem xét day du tat
cd cic yéu t6 anh hudng dén stic khde thé chit va tinh thin cua
phu nt. Ngoai ra, nén tranh nan nhéin héa bing cach thac ddy
st hgp tic giita cic co quan tu phdp cé lién quan (co quan diéu
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tra, vién kiém sét va tda 4n) trong qua trinh t6 tung hinh sy. Tuy
nhién, hé thong tu phdp thi€u co ché tham chiéu d€ hé trg nan
nhén ti€p cdn tit cd cac dich vy thiét yéu, bao gom chiam sdc stic
khoe, tam ly va trg gitp phép 1y, v.v. Pang chu y, viéc bao vé doi
tu, bi mat cta nan nhin chuwa dugc cic co quan lién quan, cin
b cong chiic ciing nhu cong tac hoa gidi quan ching quan tim
dung mic. Do 46, phén biét d6i xt& va ky thi d6i v6i nan nhan
bao lyc tinh duc van la vdn dé thach thic trong béi canh xa hoi
Viét Nam.
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§  Quyét dinh Giam déc tham s 02/2020/HNGD-GDT ngay 08/07/2020 cua
Hoi dong Tham phan Toa dn Nhan dan toi cao vé tranh chap vé ly hon, nudi
con va chia tai san chung

Nguyén Thi Hong Nhung
Ng6 Minh Phuong Thao

1. D&t van dé

La mét ntra “cdn va du” cua thé gidi, thudng dugc vi von la
“phéi dep”, thé nhung phu nit lai la d6i tugng dé bi t6n thuong
nhat xét dudi goc d6 sinh hoc 1an géc d6 xa hdi. Vi cdu tric thé
chit thudng dugc gin v6i nhitng cau tit “minh hac, xuong mai”
hay “liéu yéu, dao to”, phy nit khéng thé ddm nhiém nhing cong
viéc mang tinh chit ning nhoc nhu dan 6ng, dé bilam dung va
bi thong tri.

Lich st loai ngudi da tirng chiing kién sy bién chuyén ngoan
muc cda hai hinh thai ché€ d6 xa hdi co ban hoan toan déi l4p
nhau, dva trén yéu t6 vé gidi: ché do mau hé va ché dé phuy hé. O
ché 36 mau h¢, ngudi me, ngudi phu nitla trung tim dé xdc dinh
cac quan hé ho hang, ttt d6 hinh thanh nén cdc quan hé vé thua
ké tai san, quyén s& hitu. Ché d6 mau hé da ton tai trong mot
khodng thdi gian rat dai, dua trén nén kinh té€ hai lugm - céng
viéc phtt hgp véi thé chit cua ngudi phu nit nhung dem lai nguén
thic an cha yéu va thudng xuyén trong thoi ky cong xa thi tdc.
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Trong khi d6, & ché d¢ phuy h¢, vai tro trung tdm chuyén qua nguoi
cha, nguoi dan ong try cdt cia gia dinh. Py chinh 1a thoi ky phat
trién cao hon ctia nén sdn xudt véi su ra doi cua céng cu san xudt
tinh vi hon bang kim loai. O thoiky nay, viéc tao ra ngudn thic in,
cuia cdi trong xa héi doi hdi stic khde tot hon tii nguoi dan 6ng dan
lam cho quan hé trong gia dinh ciing nhu trong xa héi chuyén bién
di: ngudi dan ong i vai tro chd yéu trong lao dong san xudt tao
ra cta cai vt chdt, con ngudi phy ni chi con ddm nhén vai tro tha

yéu va phu thudc kinh té vao dan ong.

Dén thoi ky phong kién, tu tuéng “nam chinh, n@ phu” lai dugc
nang lén mot tdm cao mdi v6i hé tu tudng Nho gido. Chinh diéu
nay da lam cho dia vi v€ gidi gitta nam va n&¥ cang bi phan héa mot
céch sau sic. G thoi ky nay, phy nit cht yéu chi & nha nudi con va
lam coéng viéc nodi trg, toan bd hoat ddng kinh té€, xa hoi déu do
ngudi dan 6ng ndm git va quyét dinh. Diéu nay khong chi dién ra
& Viét Nam ma con & cic qudc gia chiu anh huéng manh mé ctaa
dao Khdng. Tu tudng “trong nam, kinh n&” kéo dai va dan téi
nhiéu quan diém va hé lyy phi ly thé hién trong nhiéing ciu noéi
luu truyén trong din gian: “con gdi la con ngudi ta”, “nhdt nam
viét h@tu, thip n viét v6”%, hay “dau con, ré khich™,... Dan
chitng minh thi anh huéng cua tu tuéng nay dén thoi di€ém hién
tai 1a viéc chon loc gidi tinh thai nhi gdy mat can bang ty 1é gidi
tinh, dan dén viéc Viét Nam phadi duva ra quy dinh nghiém cdm
hanh vi ti€t 16 gi6i tinh thai nhi®.

Nhu vay, phan tich trén cho thdy raing nang lyc kinh té€ quyét
dinh dia vi v€ giéi cho nam va n@&. Tuy nhién, khi kinh té va xa
hoi phat trién, phu ni cling c6 nhitng ning luc riéng va can dugc

0 Con gai khi da cudi chdng thi thudc vé gia dinh bén chong.
©  Tam hiéu la sinh dwoc mdt ngudi con trai hon sinh mudi ngudi con gai.

3 Con dau la con minh, con con ré |a khach trong nha, y chi ring con dau la
thudc vé gia dinh bén chong.

0 Nghi dinh s6 117/2020/NB-CP ngay 28 thang 9 nam 2020 clGa Chinh phu
quy dinh x{r phat hanh chinh trong linh vurc y t&, Diéu 97, 98.
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cong nhidn. Hién nay, stc manh kinh té va kha nang lao d¢ng
tao ra cuia cai vat chdt cho gia dinh ctia phy n& da dugc ndnglén
dédng ké®. Ngoai viéc di lam tao ra thu nhép, phu n@ van phai
lam tron vai tro cham séc con cdi va quan xuyén moi viéc trong
gia dinh. Thdm chi, khi khéng tryc ti€p tao ra cta cai vat chat
theo dung nghia den, viéc ngudi phu ni & nha chdm séc con cai
va ndi trg cling dugc hiéu la da tham gia dong gép moét phin
cong stic vao viéc tao lap ctia cdi trong gia dinh vi da tao ra méi
trudng thudn 1gi cho ngudi chong trong viéc phat huy kha nang
lao déng ctia minh & ngoai xa héi. Cach hiéu nay la cong béing
va hop 1y vi néu khoéng cé ngudi v & nha cham con va ndi trg,
ngudi chong da phai chia sé thoi gian lam viéc d€ chim con va
nhu vdy nang sudt lao dodng bi gidm di mot nira. Nhitng diéu nay
cho thdy vai tro quan trong khong thé pht nhin ctia ngudi phy
ni so v6i nam gidi.

Ban an ma nhéom téc gia lya chon gidi thiéu va phéan tich lién
quan dén viéc nhin nhédn va danh gia vé gidi d€ dua ra phan
quyét. Cu thé, ti giai doan xét xt so thdm, phic thim dén quyét
dinh gidm d6c thim cta cdc Toa an cdp dudi, mic du phu hop
v&icac quy dinh ctia phdp ludthién hanhlién quan dén viéc phin
chia tai san chung ctia vg chéng khi ly hén nhung con mang tinh
cung nhic, phién dién do chua xét dén yéu t6 vé gidi, d6 chinhla
dac tinh cta nguoi phu nii: tim ly va vai tro cia mét ngudi me.
Chi dén Quyét dinh gidm d6c thdm ctia Héi d6ng Thim phan
Toa an Nhan dan T6i cao thi vdn dé nay méi dugc nhin nhin
theo huéng toan dién hon, tuy nhién, vin con do6 su tran tré khi

ma vin dé€ van chua dugc gidi quyét moét cach triét dé.

Bai viét stt dung ly thuyét phap luit n& quyén d€ danh gia cac

quyét dinh ctia Toa an cic cdp lién quan dén néi dung bén an

5 Ha Quan, ‘ILO: ty 1& phu nit Viét Nam tham gia lao ddng hon 70%, toan cau
dudi 50%’ (Tuoi tre online, 3/4/2021) <https://tuoitre.vn/ilo-ti-le-phu-nu-
viet-tham-gia-lao-dong-hon-70-toan-cau-duoi-50-20210304120619536.
htm> truy cap ngay 30/5/2022.
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can ban ludn, két hgp véi cac phuong phap phén tich luat hoc,
phuong phip téng hgp d€ dua ra cdc nhén xét va két lai vin dé.

2. Tém tat ban an

Dé phuc vu cho viéc tiép cén va phéin tich ban an dudi goc
nhin caa ly thuyét phap luit n& quyén, nhém tac gid tém tit
ndi dung co ban cta vy kién va phan quyét ctia Toa an tiing cdp
nhu sau:

Ba Trdn Thi N (Nguyén don) két hon véi 6ng Nguyén Vin
T1 (Bi don) vao ngay 16/01/2003. Hai ngudi c6 mét con chung
l1a chdu Nguyén Trdn Trong TS, sinh ngay 11/3/2005. Tai san
chung ctia hai ngudi ngoai cic dong sdn con c6 cac bat dong
san la:

(1) Quyén st dung dién tich ddt 692m?cé Gidy ching nhén
quyén st dung dit mang tén ba Tran Thi N;

(2) Quyén st dung dién tich dit 318 m? mang tén Ong
Nguyén Van T1;

(3) Quyén st dung 6.400 m?>d4t trong cdy hang nim mang
tén 6ng T1.

Trong qua trinh chung séng, vg chéng 6ng ba thudng xuyén
xdy ra mau thudn nén ba yéu cau dugc ly hon véi 6ng T1. Ba N
c6 nguyén vong dugc nudi con va yéu cdu 6ng T1 c6 nghia vy
cdp dudng nudi con chung. Ong T1 di déng y véi yéu cdu nay
cuabaN.

Vé tai san, ba N yéu cau dugc chia doi tai san chung. Ba s&
htu cac bat dong san va hoan tra phan gia tri tuong ting cho ong
T1. Tuy nhién, 6ng T1 khong d6ng y v6i d€ nghi ctia ba N ma
yéu cdu dugc nhén quyén st dung dit d6i véi tat ca cic bat dong
sén, chialai 1/3 gi4 tri tai sdn ctia cic bdt ddng sin (1) va (2) cho
ba N.
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Bdn dn hon nhdn va gia dinh so thdm s6 12/2017/HNGD-ST
ngay 24/01/2017 cua Toa an nhén dan thanh phé T, tinh Binh
Duong quyét dinh cong nhan cho ba N va 6ng T1 thudn tinh ly
hén. Ba N tryc tiép nudi dudng va chim séc chau TS. Ong T1
c6 nghia vu cdp dudng nudi chdu TS 2.600.000 d6ng/thing ti
thang 02/2017 dén khi chau TS dua 18 tudi. V€ tai san chung,
giao cho dng T1 dugc quén ly, st dung cic bit dong sén (1) va
(2) cuing v&i xe 6 td va mdt s6 vit dung trong gia dinh. Téng
gid tri tai sdn ma 6ng T1 dugc chia giao la 5.895.671.160 dong.
Ba N dugc quan ly, st dung moét s6 tai san la vat dung trong
gia dinh véi tong gia tri 1a 74.000.000 dong. Ngoai ra, 6ng T1
con cb trach nhiém hoan trd cho ba N s6 tién chénh 1éch 1a
2.910.835.580 dong.

Diém dang chd y la, Ban 4n hon nhan va gia dinh phic thim
s6 24/2017/HNGD-PT ngay 21/7/2017 va Quyét dinh stra chira,
bé sung Ban 4n phuc thim sé 33/QP-SCBSBA ngay 30/8/2017
ctia Toa 4n nh4n dé4n tinh Binh Duong da tuyén y 4n so thim khi
giao cho 6ng T1 dugc quan ly stt dung cac bat ddng san trén. Thim
chi, Quyét dinh Gidm d6c thdm s6 06/2018/HN-GDPT ngay
15/5/2018 ctia Toa én nhén déin cdp cao tai Thanh phé H6 Chi
Minh ciing gidi quyét theo huéng nay. Cu thé:

Bdn dn hén nhdn va gia dinh phiic thdm s6 24/2017/HNGD-PT
ngay 21/7/2017 ctia Toéa 4n nh4n d4n tinh Binh Duong da quyét
dinh theo huéng phan chia tai san chung cta vg chéng véi ty
1¢ 60/40, trong d6, 6ng T1 dugc 60% gia tri tai san va la nguasi
dugc giao quan ly toan bd quyén st dung dit cing nhu tai san

trén dat.

Quyét dinh Gidm décthdm s6 06/2018/HN-GDT ngay 15/5/2018
cua Toa dn nhan dan cdp cao tai Thanh phé H6 Chi Minh da stia
ban an phuc thim va phan chia lai tai san chung theo ty 1¢ 50/50
nhu ban 4n so thdm. Tuy nhién, Toa dn vin git quan diém vé
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chu thé c6 quyén st dung, quan ly bit d6ng san sau ly hén 1a
6ng T1.

Quyét dinh Gidm doc thdm cia Hoi dong Thadm phdn Toa dn Nhdn
ddn T6i cao da dua ra cac lap ludn d¢€ giai quyét vy dn, trong do
ding chu y la viéc Toa an xét thdy ring, viéc phan chia tai sdn
chungla quyén st dung ddt nhu cdc Ban dn, Quyét dinh trudcla
chua cong bing d6i véi ba N trong khi ba N phai cham séc con
nho va khong cé ché & ¢6 dinh. Pay la ldp ludn mang tinh méu
ch6t ma nhém tac gid dwa ra d€ binh ludn trong bai viét nay.

Ciing cdn luu y thém 1a, & déy, cac tac gia boé qua viéc phéan
tich Toda 4n phan chia cic ddng sin (chiéc xe va cic vit dung
khic trong gia dinh) ma chi tip trung vao vdn dé ty 1¢ phan chia
tai sdn, ciing nhu quyét dinh cta Toa an cho phép 6ng T1 dugc
quyén qudn ly, st dung toan bd cac bat dong san thudc tai san
chung cta vg chong da hop ly hay chua khi xét dén vi tri caa
ngudi phu n@ - ba N. Diéu nay ciing cho thidy Héi dong Thim
phan Toa an Nhén dan Téi cao da cé cdi nhin toan dién hon
trong viéc can bing lgi ich gitta cac bén va dam bdo dugc phan
nao quyén lgi cia ba N cting con nho.

3. Phan tich ban an

3.1 VAan dé thir nhat: Ty 1& phan chia tai san chung gitra vo
va chéng

Trudc hét, can tim hiéu dic trung ctia ngudi phy nit nodi
chung ciing nhu néi riéng lién quan dén tinh huéng & trén trong
mdi tuong quan so v6i nam gidi nhdm gitp ngudi doc ndm bit
dugc rang, trong mdt s6 hoan cdnh nhat dinh cidn phai xem xét
cidcyéu to vé gidinay d€ c6 thé dua ra quyét dinh cong bang hon
cho céc bén trong tranh chép.
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Cong bing vé quyén va nghia vy khong bao gio d6ng nghia
vGi “cao bing” v€ quyén va nghia vy, tuy nhién, ranh giéi gitra
hai thudt ng@ nay cing kha mong manh. Sy c6ng bang phai xuat
phat tu sy thdu hiéu khac biét vé giéi méi c6 thé tranh dugc su
“cao bing”. Ly thuyét phap luit n@ quyén hién dai da cé nhiing
nghién cttu vé€ sy cin thiét cua sy thiu hiéu khac biét vé gidi
trong viéc dé ra luit va chinh sich d€ dam bao binh ding giGi®.

Cu thé, phu nit c¢6 chiic ning thién bdm 1a sinh con, mét chiic
nang ma ngudi dan 6ng khong thay thé dugc. Khac v6inam gidi,
phu n@ phai hy sinh nghé nghiép va ban thin trong mét thoi
gian d€ mang thai va chdm séc con cai. Sy gan két gitta nguoi me
va dda tré 1a diéu thiéng liéng, d6 la tinh mau t& va nhitng dda
tré c6 xu huéng gan bé véi ngudi me nhiéu hon & nhitng nam
thang ddu doi. Sy hién dién cua dita tré da tao ra su phu thudc,
khong chi vi ban than chinh dta tré phy thuéc ma nguoi dam
nhdn viéc cham séc chinh cua da tré ciing bi phy thudc vao
xa hoi dé€ viéc chim s6c d6 cé thé dugce thuc hién’. Viéc bao vé
quyén lgi ctia nguoi me, ngudi phu nti, tao cho ho sy an tim vé
doi song ca vé kinh té€ 1an tdm ly, cling chinh la bdo vé va dam
bao cho sy phat trién bén viing cta cic thé hé tuong lai, thé hé
ti€p ndi cua loai ngudi ndi chung, ctia nén kinh té - xa hoi mot
quoc gia noi riéng.

Nhién r6 tdm quan trong do, tai Viét Nam, Diéu 26 Hién
phép da dwa ra nguyén tic rdt ro rang vé binh déng gigi: “1. Cong
ddn nam, nit binh ddng vé moi mdt. Nha nudc cé chinh sdch bdo dam
quyén va co héi binh ding gidi. 2. Nha nudc, xa hoi va gia dinh tao diéu
kién dé phy nit phdt trién toan dién, phdt huy vai tro cia minh trong xa
héi. 3. Nghiém cdm phdn biét doi xit vé giéi”. Nhu vdy, v6i tu cach la

mot dao ludt co ban, Hién phdp Viét Nam da tao mot tién dé vo

6 Martha Albertson Fineman, ‘Feminist Theory in Law: The Difference It
Makes’ (1992) 2 Columbia Journal of Gender and Law 1 tr. 18.

7 Martha Albertson Fineman (1992), Tldd, tr. 11.
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cung cdn thiét cho viéc cong nhédn binh dang gidi, cong bang vé
gidi d€ cac quy dinh phap luit cy thé dugc trién khai.

Luit Binh déng giéi nam 2006 da dé ra chinh sach chung ctia
Nha nuéc vé binh didng gidi tai Diéu 7, d6 la bdo dam binh ding
gidi trong moi linh vuc chinh tri, kinh té, vin hoéa, xa héi va gia
dinh; ho trg va tao diéu kién cho nam, ni phat huy kha ning, cé
co héi nhu nhau d€ tham gia vao qua trinh phat trién va thy huéng
thanh qué cua sy phaét trién. Ngoai ra, cdn phdi bao v¢, ho trg
ngudi me khi mang thai, sinh con va nu6i con nhé; tao diéu kién
dé nam, nt chia sé cong viéc gia dinh.

Theo quy dinh tai Diéu 59 Ludt H6n nhén va gia dinh ndm
2014, truong hgp v chong tranh chép tai sdn chung dugc tao lap
trong thoiky hon nhidn ma vg chong khong chiing minh dugc do
la tai sdn riéng thi sé Toa dn sé phén chia theo ty1¢ 50/50 trén co
$& c6 tinh dén mot s6 yéu t6 khac nhu:

- Hoan canh cua gia dinh va cta vg, chéng; Coéng stic
déng gbp cuia vg, chong vao viéc tao lap, duy tri va phat
trién khai tai san chung;

- Bao vé lgi ich chinh dang ctia méi bén trong san xudt,
kinh doanh va nghé nghiép d€ cdc bén c6 diéu kién tiép
tuc lao dong tao thu nhap;

- Lbi cia mdi bén trong vi pham quyén, nghia vu cua
vg chong.

Truong hop tai sdn chung ctia vg chong dugc chia bang hién
vét, néu khong chia dugc bang hién vit thi chia theo gid tri; bén
nao nhén phén tai san bing hién vt c6 gia tril6n hon phdn minh
dugc hudng thi phai thanh toan cho bén kia phan chénh léch.

Nhu viy, mic du dua ra nguyén tic phén chia tai sin chung
la 50/50 cho vg va chéng khi khéng chiing minh dugc do 1a tai
san riéng, nhung ludt lai dua thém mot s6 yéu t6 khac vao tinh
toan khi phan chia. Trong cic yéu t6 d6, chiing téi quan tam dén
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yéu t6 dugc ludt dinh dé 1a cong stic dong gop ctia vg, chong vao
viéc tao 14p va phat trién tai sin chung. Yéu t6 nay v6 hinh trung
lam cho quy dinh cta luat bi m4u thuan trong néi tai cta chinh
no, gay khoé khan cho viéc 4p dung phap luit ctia cac toa dn. Bay
cang chinhlaly do, theo ching t6i, din dén viéc tuyén an khi ph4n
chia tai san gitta ba N va 6ng T1 khac nhau & cdc cdp Toa dn trong
ban an dugc dé cép.

Theo céc hoc gia ung h¢ 1y thuyét phap luit n& quyén, cic
quan diém truyén théng chi tip trung dén nhitng cong viéc
dugc tra luong d€ tao ra thu nhép ma “16 di” hodc khong thia
nhén cong viéc gidn ti€p tao ra thu nhdp, dé la lao dong trong
gia dinh. Hay néi cach khdc, lao dong trong gia dinh, bao gém
cac cong viéc nhu cham séc con cdi, néi trg, d6i ndi, d6i ngoai,...
dugc xem Ia hinh thic lao dong phi vat chat, gop phan khong nho
vao qua trinh “tdi san xudt xa hoi”. Tai san xudt xa hdi cd thé hiéu
l1a bao gém toan bd qua trinh lao dong nhdm duy tri sy 6n dinh va
phat trién ctia xa h¢i ndi chung va gia dinh - té bao cta xa hi - néi
riéng. Cu thé, trong gia dinh, méi thanh vién d6ng mot vai tro khac
nhau trong viéc thuyc hién céc chiic ning ctia gia dinh, nhu chutc
ning sinh sin (tai sin xudt con ngudi), chic ning gido duc, chic
ning ndi trg, chic nang kinh té, chiic ning d6i ngoai,... Thiéu
mot trong cdc chiic ning nay ciing déu anh hudng dén su ton tai
va phat trién bén viing cta gia dinh, kéo theo sy bat 6n cta xa
h¢i. Chinh vi vy, khong thé dé cao hay xem nhe chiic ning nao

ma phai dugc xem xét mdt cach cdng bing nhit c6 thé®.

MG rong ra, néu khong ai trong gia dinh thyc hién chtic nang
néi trg thi kha nang thué ngudi ngoai d€ ddm nhan céng viéc
nay la hoan toan c6 thé xdy ra va nhu vay, day la cong viéc co tra
cong. T d6 suy ra, cing mdt cong viéc nhu nhau, nhung néu

8 Judy Fudge, ‘From Women and Labour Law to Putting Gender and Law to
Work’ in The Ashgate Research Companion to Feminist Legal Theory (1st
edn, Routledge 2013) tr. 329-331.
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dting ¢ vi tri khdc nhau, thi mét bén c6 thu nhép thyc té con mot
bén thi khong. Piéu nay dan dén hai bat c4p: thi nhét, ngusilao
dong trong gia dinh da khong dugc d6i xt mét cach binh dang
nhu ngudi lao dong khic; thi hai, ré rang ngudi lao dong trong
gia dinh c6 tao ra thu nhdp mét cich gidn ti€p va hiéu qua nhung
da khong dugc thira nhén®.

Ap dung 14p luin ly thuyét phap luit nit quyén & trén vio ban
an, khi ngudi vg 6 nha ndi trg, khong tao ra thu nhép, tai san hinh
thanh cht yéu tit thu nhdp ctua nguoi chong. Trong trudng hgp nay
khi phan chia tai sin, liéu rang ngudi vg c6 dugc xem la cé cong
stc dong gop vao viéc tao 14p va phat trién khai tai sin chung? Néu
tra 16i la khong, r6 rang quyén 1gi ctia ngudi phu ni thyc hién chic
nang lam me cta minh da khong dugc dam bao, di ngugc lai cac
nguyén tic hién dinh va ludt dinh, vi ngudi vg da danh thoi gian
délo viéc nha, chim con d€ ngudi chong an tdm lam viéc va tao ra
thu nhép, ctia cai. Con néu tra 16i 1a c6, viéc chia 50/50 van la hgp
ly néu khong chiing minh dugc 1a tai sdn riéng. Do vay, du cau tra
16i 1a c6 hay khong trong tinh huéng nay van khong lam thay d6i
ban chit cua viéc phén chia: ngudi vg van xting dang dugc hudng
5 tai san chung. Con trong trudng hgp néu ngudi vg khong hé lo
cham soc gia dinh khi ¢ nha ndi trg, lam quan hé hén nhén ran ntit
déxac dinh ty 1¢ phan chia khac di, thi da c6 yéu t6 16i ctia méi bén
trong vi pham quyén, nghia vy ctia vg, chong (diém d khoan 2 Diéu
59 Luit Hon nhéan va gia dinh nim 2014).

TU nhiing ludn di€m trén, ching téi cho ring, luit dua vao
yéu t6 d€ xdc dinh phén chia tai san 1a “Céng siic déng gép ciia vg,
chdngvao viéc tao ldp, duy triva phdt trién khoi tai sdn chung” 1a khong
can thiét, vi ¢6 thé€ dan dén nhiéu cich hiéu khic nhau. Dya vao
cac tinh tiét va di kién cta vu 4n, phuong an hgp ly nhédt1a Toa én
phén chia tai sdn chung cta 6ng T1 va ba N theo ty 1¢ 50/50 vi ba
N 1a ngudilao dong trong gia dinh (Ban 4n khéng c6 théng tin cho

®  Judy Fudge (2013), Tldd, 330-331.
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thdy ba da khong lam t6t vai trd nay). VE phia 6ng T1, 6ng ciing
dalam rat nhiéu cong viéc khic nhau d€ cé thé tao lap dugc khoi
tai sdn chung nhu hién tai nén 6ng hoan toan xting dang dugc
hudng mot nia téng gid tri tai san chung. Ong khéng nén nhén
dugc nhiéu hon béi vi két qua nay di ngugc lai v6i nhiing gia tri
da phén tich & trén.

Tuy nhién, néu m& rong ra, gid st c6 sy thay déi vé vai tro
kinh té cta vg chong trong gia dinh thi liéu ring két qua phan
quyét c6 nén khac di hay khong? Trong thdi dai ngay nay, khong
hiém bét gip nhiing gia dinh ma & d6 ngudi vg déng vai tro 1a
cht lyc kinh té€ caa gia dinh, trong khi ngudi chéng 6 nha cham
con va lam coéng viéc néi trg. Truong hgp nay, khi vg chong ly
hon thi theo quan diém ctia ching t6i, ngudi chéng ciing xting
ding dugc nhan 50% gia tri tai sdn chung ctia vg chong vi ho da
c6 cong stic déng gop trong viéc duy tri va phat trién gia dinh
(tri khi ngudi vg chitng minh dugc ring, ngudi chéng da khong
c6 trach nhiém nao véi gia dinh ctia minh). Hay néi cach kh4c,
d6i véi tinh huéng nay, chung ta van khong thé 14p luin theo
huéng mac du diéu kién thé luc khéng bing nam gidi, nhung
ngudi phu n&t da vit va lao dong kiém tién nén ho phai nhan
dugc nhiéu hon trong khdi tai san chung.

That viy, ly thuyét phdp luit n@ quyén cing khing dinh
quan diém ring, néu nguoi dan ong thay thé ngudi phu not €
tré thanh “ngudi me” trong gia dinh thi ho van tao ra gid tri
ngang bang véi ngudi phu ni'®. Mot cach téng quat, cic nha
nit quyén da ddu tranh d€ ngudi lam cong viéc chim séc va nodi
trg trong gia dinh, du la gidi tinh nam hay n#@, ciing phai dugc
thtta nhén va dugc trd luong vi vai tré quan trong ctia céng viéc
“thdm lang” nay d6i véinén kinh t€ - xa h¢i. Thim chi, cic qudc

gia da thanh l4p nhiing t6 chic c6 pham vi anh hudéng toan ciu

B Eichner M., ‘On Postmodern Feminist Legal Theory’ (2001) 36 Harvard Civil
Rights-Civil Liberties Law Review 53 tr. 55.
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v6i muc tiéu thic ddy va hé trg nam gidi tham gia vao cong viéc
nha nham thiét14p mdSi quan hé gia dinh khing khit, thé hién sy
binh ding gitta cha va me ciing nhu ting cudng stic khoe cho cac
thanh vién trong gia dinh. Su xa hon ntta, cic hoc gia ni&t quyén
con dé ra mdt s6 gidi phdp dé thu hep khoang cach gidi tinh gita
cong viéc dugc tra va khong dugc trd luong, phin bé lai co cdu
viéc lam ma & dé ty 1é nam gidi tham gia vao ngudn lao dong
trong gia dinh ngay mot cao''. Piéu nay khong chi ning cao vi
tri ciia phy n& ndi chung va phu nt lam c6ng viéc nha néi riéng
ma & chiéu ngugc lai con ddm bao dugc lgi ich ctia ngudi chong,
ngudi cha trong gia dinh khi ho ddm nhén vai tro thay thé. Co
thé thdy, ly thuyét phap luit n&t quyén hién dai khong chi don
thudn nham dén viéc bao vé quyén lgi ctia ngudi phu ni so véi
nam giéi ma con huéng dén muc dich cao hon, d6 chinh la binh
dang gidi.

Lai ¢6 quan diém khéc cho ring, néu dya trén sy khac biét
vé vai tro, chlic ning ctia ngudi phuy ni thi phai ching Toa an
nén chia cho ba N 60% gia tri tai san chung vi ba N dang & tinh
trang khé khin hon (so v8i 6ng T1) va cdng v8i nghia vy phai
cham soéc con nhd, trong khi do, 6ng T1 da c6 san nén tang vé
stc khoe, diéu kién cd nhin d€ c6 thé tiép tuc lao dong va taora
thém tai sin md&i. Tuy nhién, chung t6i khong tng ho lap luan
nay bdi 1€ vio thoi diém phat sinh vu kién (ndm 2017), 6ng T1
da 66 tudi (6ng T1 sinh nim 1951). G d6 tudi nay thi stic lao
dong khong con dugc bdo ddm, hon nita, khong cé da co'sé chic
chin ring, 6ng T1 cé thé tié€p tuc tao dugc khdéi tai san 16n hon
trong nhitng nam thang con lai cta cudc d6i. Mat khac, hang
thang 6ng T1 déu phai cdp dudng nuodi con chit khéng phé mic
hoan toan cho ba N. Ly thuyét phap ludt nit quyén hdu hién dai
ciing c6 cach ti€p cin tuong ty khi myc tiéu cta truong phdi nay

la x6a m& su phan chia gidi tinh trong cudc séng clia nam gidi va

% Diane Elson, ‘Recognize, Reduce, and Redistribute Unpaid Care Work’
(2017) 26 New Labor Forum 52 tr. 58.

82



BAN AN SO 3: PHAN CHIA TAI SAN CHUNG TRONG LY HON

ni giéi. Ching han nhu, bao lyc gia dinh c6 thé xdy ra d6i véi ca
nam va nif chitkhong nén mic dinh d6i tugng bi bao hanh la phuy
ni chi vi ho dugc xem 1a phéi yéu'?. Mot 1dn nita, ly thuyét phép
luit n& quyén da cho ching ta thém géc nhin da chiéu hon, d6
1a thay vi chi tdp trung va xoay quanh nguei phu nt, hoc thuyét

nay con dé cao sy cong bing vé gidi.

Tém lai, d6i chiéu véi cac quy dinh phap luat va lap ludn ké
trén, Toa dn cdp so thdm va Héi d6ng Gidm d6c thdm & Toa dn
cdp cao xdc dinh ty 1é phéin chia la 50/50 cho vg, chdng la hoan
toan phu hop, trong khi d6 Toa an cdp phuc thim lai xdc dinh
ty 1é phan chia l1a 40/60 cho vg, chong la chua hgp 1y theo nghia
chua dam bao quyén Igi cua ba N, khong ding nguyén tic chia
tai san chung cta vg chong khily hon ghi nhén tai Diéu 59 Luét
Hoén nhén va gia dinh nam 2014. D4y cingla nhén dinh ctia Héi

dong Gidm d6c thdm cta Toa an Nhéan dan Téi cao.

3.2 Van dé thir hai: viéc giao quyén quan ly tai san chung
cho ngudi chéng

Trén co s& phan quyét chia 1/2 tai san chung cho 6ng T1 va
ba N, cic cdp Toa tirso thim dén phiic thim, gidm d6c thim cua
Toa an cdp cao déu giao 6ng T1 dugc quyén quan ly va st dung
quyén st dung dat cting tai san trén dat d6i véi cic manh dat co
dién tich twong tng la 692m?va 318m?, nhung phéi hoan tra cho
ba N s6 tién chénh 1éch ma ba dugc huéng. Thé nhung, vin dé
dat ra & day 13, viéc phan chia nhu vdy la phu hgp chua hay con
mang tinh chét phién dién? Nguoi doc khi nghién ctu ban an cé
thé dit cau hoi: vi sao ba N khong dugc quyén gitt quyén quanly
va st dung 1 phén tai sdn chung ma phai giao hét cho 6ng T1 va
chihudéng gid tri chénh léch? R6 rang, mic du gid tri tai san dugc
chia la nhu nhau nhung Toa an céc cdp da khong dat minh & vi
tri ctia ngudi phu nit € suy xét. Thuc chit, mic du dugc phin

i Eichner M. (2001), Tldd, tr. 76.
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quyét hudng 14 tai san chung, nhung ba N van khong c6 nha &
va van phai chd thi hanh 4n d€ huéng dugc phan gid tri tai san
chénh léch, trong thoi gian d6 cudc s6ng ctia ba N va dita con sé
gdp rat nhiéu khoé khan.

Céc nghién ctu vé ly thuyét phap luat n quyén hién dai da
chi ra rang khi ly hén, phu n@ néi chung va phu nit dang nudi
con nho néi riéng chiu anh huéng ning né hon dan 6ng, khi xét
vé phuong dién tai chinh lan phuong dién tim ly. Ganh ning
nuoi day con, ganh ning vé tim kiém nguén tai chinh deé nang
lén ngudi phu ni& nhiéu hon ca dan 6ng". Binh ding vé gidi cd
khuynh huéng bi nhin nhén theo kiéu “dugc d6i x& nhu nhau” ma
chua xét dén sy khac biét vé giGi't.

Ho¢i déng Tham phan Toa an Nhan dan Téi cao da thay dugc
bat cidp nay va nhdn dinh: “....Toa dn cdp so thdm, phiic thdm va
gidm doc thdm chia cho 6ng Nguyén Vin T1 dugc hudng toan bg tai sdn
la quyén sit dung ddt cé dién tich 692 m? (thita ddt s6 381) va quyén sit
dung ddt c6 di¢n tich 318 m? (thita ddt s6 771) cing cdc tai san gin lién
vdi ddt va cdc tai san cd gid tri khdc nhu 6 t6,... cho 6ng T1 s6 hitu; trong
khi ba N nuéi con nhé, khéng cé ché 6. Thiia ddt s6 381 cd thé chia dugc
cho ba N sit dung mgt phdn ddt trong phia trudc ngdi nha dé tao dung
ché & cho ba N va chdu TS, nhung Toa dn lai chia cho ba N dugc hudng
phan gid tri bdng tién la 3.830.723.580 dong ciing mot s6 vdt dung sinh
hoat va di tim ché & khdc la chua dam bdo quyén va lgi ich hop phdp
cia ba N”. O day, v&i nhan dinh nay, Hoi d6ng Thdm phin Toa
an Nhéan dan T6i cao da xem xét dén tdm ly ctia ba N trong viéc
mong mudn ¢6 mdt noi & 6n dinh cho cudc s6ng ctia hai me con.
Quan diém nay tuong dong véi ly thuyét phap ludt n& quyén
khi phan tich sy viéc dudi géc nhin va ddc di€m riéng ctia nguasi
phu ni.

8 June Carbone, ‘A Feminist Perspective on Divorce’ (1994) 4 The Future of
Children 183, tr. 183.

% Martha Albertson Fineman (1992), Tldd, tr. 18.
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Cu thé, vao thoi gian yéu cdu ly hon va xét xt so thdm, ba
N la nguoi tryc ti€p nudi duéng con chung, va TS dang & giai
doan déy thi, giai doan c6 nhitng chuyén bién I6n vé tim sinh
ly, dé nhay cam hon trudc cdc hoan canh va tinh huéng méi. Vi
vay, viéc c6 mot chd & 6n dinh, nhédt 1a can nha quen thudc noi
dtta con sinh ra va 16n 1én phédn nao sé gidm bét nhitng xdo trén
vé mit tdm ly ctia da con. Bén canh do, thay vi mat thoi gian
cho viéc tim ki€ém mot noi & méi, sdp x€p lai cudc s6ng thiba N
c6 thé danh thoi gian dé cham séc da con va vugt qua khing
hoang tamly hduly hoén, vén dirdt khic nghiét d6i véingudi phu
nit. Quyét dinh gidm d6¢ thdm cua Hoi d6ng Tham phan Toa dn
Nhan dan T6i cao da stra chita khiém khuyét trong cic ban an
cua Toa cdp dudi khi dé xudt huéng gidi quyét la chia manh dat
c6 dién tich 692m?* dé ba N ¢6 noi x4y dyng lai ché & mdi.

Thé nhung, nhém tic gid vin ban khoan véi Quyét dinh nay,
bai 1€ dudng nhu Toa an khong c6 y dinh chia déu hai manh
dat cho vg chong theo huédng méi ngusi dugc quyén quan ly, st
dung moét manh d4t va thanh toan phédn gia tri chénh léch cho
ngudi con lai. Diéu nay v6 hinh trung da lam dnh huéng dén
quyén 1gi ctia ba N va cd chinh d&a con chung ctia ho. So sanh
cach giai quyét nay véi phdn quyét trong mot vy an cé nhiing
tinh tiét tuong ty, vy kién gitta 6ng Tran Vin H va ba Nguyén
Thi H1, Quyét dinh gidm d6c thdm ctia Héi d6ng Toa an Nhan
d4n Téi cao lai gidi quyét theo huéng khic, triét d€ hon. So lugc
vy an nay nhu sau:

Ong H va ba H1 két hén nim 1991 va cé bén ngudi con chung.
Tai sdn chung ctia vg chéng bao gém: (1) Quyén st dung dat ray va
tai sdn trén d4t tai thon C, xa E, huyén K; (2) Quyén st dung dat va
tai sdn trén d4t tai dia chi A Nguyén Van C, phudng T, thanh pho
B. Ban 4n hoén nhan va gia dinh so thdm s6 76/2016/HNGD-ST
ngay 30/6/2016 ctia Toa 4n nhan dan thanh phé Buén Ma Thudt
tinh Pik Lik phén chia tai san chung theo ty 1¢ 50/50, giao cho
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ong H dugc quan ly va st dung cin nha tai dia chi A Nguyén Vin
C, phuong T, thanh ph6 B va buéc 6ng H thanh todn phin chénh
léch gia tri tai san cho ba H1. D&i v&i dat ray thi chia d6i theo méc
gidi, ba H1 dugc s& hitu can nha gic cing mdt s6 tai san. Cac bén
ti€p tuc khdng cao. Ban 4n hon nhén va gia dinh phuc thim s6
37/2016/HNGD-PT ngay 08/12/2016 cua Toda 4n nhéan dan tinh
Dik Lik quyét dinh khong chdp nhan don khdng cdo ctia 6ng Tran
Vin H va ba Nguyén Thi H1, gi@ nguyén Ban 4n so tham.

Céc bén tiép tuc lam don dé€ nghi xem xét lai theo thu tuc
giam d6c thdm. Quyét dinh Gidm d6c thdms6 11/2017/HNGD-
GDT ngay 22/9/2017 caa Uy ban Thim phén Tda 4n nhin din
cdp cao tai Da Nang quyét dinh: Huy toan bé Ban 4n hén nhan
va gia dinh phuc thim s6 37/2016/HNGD-PT ngay 08/12/2016
cua Toa an nhéin dan tinh Piak Lik va huy Ban d4n hén nhén va
gia dinh so thdm s6 76/2016/HNGD-ST ngay 30/6/2016 cua
Toa an nhan d4n thanh phé Buén Ma Thuét, tinh Pik Lik vé
“Phan tai san chung”. Khéng dong tinh véi quyét dinh nay, cic
bén lam don khdng nghi theo thu tuc gidm d6c thim.

Tai Quyét dinh gidm déc thdm s6 04/2020/HNGD-GDT
ngay 15/9/2020 cua Héi d6ng Thdm phan Toa an Nhéin d4n Té6i
cao vé vu an hén nhan va gia dinh, Toa dén nhan dinh: “Khi chia
tai san chung ciia vg chong bdang hién vat, Toa dn cdp so thdm va Toa
dn cdp phiic thdm da dp dung khong ding quy dinh tai Diéu S9 Ludt
Hon nhan va gia dinh nam 2014. Theo Bién bdn xem xét, thdm dinh tqi
ché do Toa dn nhdn ddn huyén Krong Biik tién hanh thi nha, ddt tai A
Nguyén Vin C van c6 thé phan chia dugc, nhung Toa dn cdp so thdm va
Toa dn cdp phiic thdm lai quyét dinh giao nha ddt nay cho éng H qudn
ly, stk dung va chi giao cdn nha trén rdy ca phé tai thon C, xa E, huyén K,
tinh Ddk Lik cho ba H1 qudn ly, st dung, la khong ddm bdo vé ché 6,
noi sinh hoat, hoc tdp cho ba HI ciing cdc con. Béi l¢, tai thoi diém Toa
dn hai cdp gidi quyét vy dn, ba HI ciing cdc con van sinh song tai nha ddt
trén; ngoai can nha nay, ba H1 khéng con ché & nao khdc...”.
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Tw Quyét dinh trén so sanh v6i ban an cha di€m cé thé thay,
ban an sé thit sy thuyét phuc va hgp ly hon néu nhu Toa an dua
ra phan quyét dé ba N va 6ng T1 mdi nguoi dugc sé hitu mot
manh 44t va tai san trén dit cing nhu thanh todn tién chénh
léch cho nhau. Nhu vay, cudc séng ctia ba N, 6ng T1 va con
chung dugc bdo dam 6n dinh mdt cich t6t nhit. Giai phap nay
phu hgp véi quan diém cuia cac hoc gid phap ludt nit quyén trong
van dé ly hon, khi tap trung vao nhiing tac dong ctia Iy hon d6i

vGi cudc s6ng cua ngudi phy nit va con cai cua ho's.

Khong giong nhu cac quyét dinh chia tai san c6 tinh kinh té
khéc, viéc phén chia tai san chung ctia vg chéng c¢6 thé mang dén
nhiing trdi nghiém cam xtc cho vg chong khi ly hon. Gia dinh
l1a sy hoi tu cia moét tdp hgp phuc tap cac nhu cdu vé tinh cam
va vt chdt, nhitng nhu cdu nay tao ra ap luc trong qua trinh ly
hon. Tai san dugc phan chia phdn nao thé hién nhitng déng gép
ctia vg/chéng cho cudéc hon nhan - mét thudc do cy thé vé gia tri
tuong d6i ctia ho'*. Nhu da dé cép, céc yéu té thudng dugc can
nhic trong qud trinh Toa dn phéan chia tai san ctia vg chong theo
quy dinh phép luit thudng 13: (i) Quyén s& hitu tai san; (ii) Lai
ctia mdi bén; (iii) Nhu cdu va; (iv) Cong stic déng gép.

Yéu t6 nhu cdu dugc nhic dén & trén bao gém cac chi philién
quan dén trach nhiém chiam séc con cai, thdi gian va chi phi can
thiét d€ gido duc con. Mit khdc, nhu cdu ciing 14 mong mudn
dugc trao ngdi nha gia dinh hodc quyén dugc s6ng & d6 trong
mot khodng thoi gian hop ly cho bén c¢6 quyén giam ho bat ky
dtra tré nao”. Piéu nay c6 nghia la, néu ngudi me dugc quyén
tryc tiép nudi dudng con va ngudi cha thuc hién nghia vu cdp

5 Martha Albertson Fineman (1992), Tldd.
6 Martha Albertson Fineman (1992), Tidd, tr. 268.

7 Martha Albertson Fineman, ‘Societal Factors Affecting the Creation of
Legal Rules for Distribution of Property at Divorce’ trong Martha Albertson
Fineman and Nancy Sweet Thomadsen (bién tap), At the boundaries of law
— Feminism and Legal Theory (Routledge 1990) tr. 269.
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dudng thi ngudi me va dia tré sé phat sinh nhu cdu cé mét chd
6 6n dinh néu nhu diéu kién cho phép dip tng dugc nhu cau doé.
Nim bit dugc nguyén vong nay, Toa dn sé xem xét va dua ra quyét
dinh phu hop.

4. Két luan

Binh ding gi6i khong thé dugc hiéu mét cich cing nhic theo
huéng dan 6ng co gi thi phu nit c6 ndy du cd hai ton tai su khac
biét, bdt can xiing ca vé thé chit 1an tam ly. Ly thuyét phap luat
nit quyén khong nhim dén viéc trao cho phu n@ nhiéu quyén 1gi
hon dan 6ng, ma chi mudn tao ra sy binh dédng cho nam va nit
dua trén sy khac biét vé gisi.

Nhiing phan tich vé luit va ban an & trén cho thdy ca quy
dinh phap luit l1an khuynh huéng ap dung phap ludt van con
chita dung sy bat binh ding vé gidi. Khuynh huéng nay khéng
hién httu mét cich r6 nét ma ton tai theo chiéu huéng khé nhian
ra hon, bdi ca Hién phédp 1an quy dinh phap ludt cta Viét Nam
néi chung déu dé cao nguyén tic binh dang gidi, nhung néu
phan tich sdu hon van c6 thé phat hién ra. Theo nhitng gi d€ c4p
G trén, phdp ludt hién hanh chi quy dinh ty 1é phén chia tai san
dya trén cdc nguyén tic “cao bang vé€ gi6i” chii chua that sy cong
bang bdi thiéu xem xét dén sy khac biét vé gidi tinh. Diéu nay
trong mot s trudng hop sé khong thuyét phuc va théa dang,
lam anh huéng dén quyén 1¢i cta phu n ciing nhu con chung
trong cac vu dn tranh chdp vé hon nhan gia dinh. Nghién ctuly
thuyét phap ludt n quyén 1a mét trong nhitng phuong phap cé
thé ho trg cho Toa dn cdn nhic viéc ra quyét dinh d€ c6 thé bao
vé tot nhat 1gi ich cho cic bén, ddc biét 1a phu ni va tré em - d6i
tugng yéu thé trong xa héi, nhdm tién t6i mot xa héi binh dang

va tién b6 hon.
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BAN AN SO 4: QUYEN bIEU HANH
DOANH NGHIEP CUA VO CHONG
SAU LY HON

(Bdn pIcH)

§ Ban an s6 39/2019/HNGB-PT ngay 05/12/2019 cla Toa an Nhan dan Cép
cao tai TP. HCM vé viéc “Tranh chap hén nhén gia dinh”

Poan Thi Phuong Diép
Bang Hoang Minh

1. Gi&i thiéu

Trong nhitng tranh chdp phat sinh lién quan dén phan chia
taisan chung ctia vg chénghinh thanh trong qué trinh hon nhén,
nhiing tranh ludn thudng xoay quanh vin dé vé viéc xic dinh
mot sy phdn chia hgp 1y dya trén sy déng goép cta vg chong. Tai
san chung ctia vg chong la thuit ngt dung dé€ chi bat ky tai san
nao c6 dugc hoic hinh thanh trong thoi ky hén nhan'. Pinh
nghia nay da dua ra mot cach tié€p cdn rat rong vé loai cia nhitng
tai san chung cta vg chong: Tai san dugc vg chong tao lap, tai
san dugc hinh thanh tu lao dong, san xudt va hoat ddng kinh
doanh, hoa 1gi, g1 ttc phat sinh tif nhiing tai san d6c 14p ciing
nhu nhéing thu nhip hgp phap khac?. Du trong truéng hgp nao,
yéu t6 dugc hinh thanh trong thoi ky hén nhan 1a tiéu chi quan

0 Lawrence W. Waggoner, ‘Marital Property Rights in Transition’ (1994) 59
Missouri Law Review, tr. 23.

0 Xem Luat Hén nhan va gia dinh 2014, Diéu 33.
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trong d€ ghi nhan tai san chung cta vg chong trit truong hop vg
chéng c6 thoa thudn hay phap luit cé quy dinh khéac®. Cung
vGi sy phat trién kinh té€ xa héi ¢ Viét Nam, thi ngay cang nhiéu
cap vg chong cung hinh thanh, phat trién va diéu hanh cdc doanh
nghiép®. Diéu nay cho thdy mot thuc té€ 1a loai tai sin chung
c6 thé dugc md rong ngoai nhitng tai san hitu hinh hay tién, thi
con c6 quyén diéu hanh doanh nghiép dugc thé hién qua viéc s&
httu c6 phan hay phan v6n gép. Viéc phan chia loai tai san chung
nay khi ly hon vi thé tré nén phuc tap vi hai ly do: Thi nhit, ti
1¢ déng gbp ctia vg va chong trong qua trinh hinh thanh loai tai
san nay la nhu thé nao dé€ c6 thé xac dinh dugc ti 1¢é phan chia va
thi hai, lam thé nao d€ chia tai san chung ctia vg chong la c¢6 phin

va phdn von gop trong nhiing cong ty khi ly hon.

Nhin chung, tai san chung ctia v¢ chéng sé dugc chia bing
hién vit va khi khong thé chia bing vit, thi sé chia dya trén gid
tri cta tai sdn khi vg chéng ly hon. Ngudi nhédn tai san dugc chia
la vat véi gid tri nhiéu hon sé hoan lai phan chénh 1éch cho nguei
con lai®. Véy khi tai san chung la ¢6 ph4n hay phan vén gép, thi
quyét dinh nhu thé nao sé dugc xem la théa man khivg va chong
khong thé dong y d6i v6i viée chia ¢6 phan hay phin von gop va
ca hai déu mong muodn la c6 déng ctia doanh nghiép? Trudng
hgp nay lam cho viéc chia c6 phan hodc phin vén gop la tai san
chung ctia vg chong tré nén khé khan hon. Van dé phtc tap nay
c6 thé€ dugc giai thich mot phan vi ban chdt ctia c6 phan ciing
nhu viéc s¢ hitu c6 phdn. La mét ngudi s& hitu c6 phan trong
doanh nghiép, mét c6 déng cé thé c6 rit nhiéu quyén & doanh

8 Luat H6n nhan va gia dinh 2014, Diéu 33.

0 Van dé nay thudng dugc dé cap trong nhirng bao céo chinh thirc cla
ILO vé vi thé cuia ngudi phu nir Viét Nam trong quan hé kinh doanh. C6
thé xem mét vi du tai ILO, ‘Leading to Success: The Business Case for
Women in Business and Management in Viet Nam’ (2020) <https://www.ilo.
org/wemsp5/groups/public/---asia/---ro-bangkok/---ilo-hanoi/documents/
publication/wcms_761063.pdf> truy cap ngay 22/8/2022.

5 Xem Luat H6n nhan va gia dinh 2014, Biéu 59(3).
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nghiép d6 tuy thudc vao loai ¢ phdn ma ngudi dé s& hau®.
Vi vg chong la c6 dong ctia doanh nghiép, viéc quyét dinh ai sé 1a
ngudi nhdn dugc c6 phan va ty 1é phin chia l1a bao nhiéu khi vg¢
chong ly hon trd nén khé khan, doi héi phéi cé sy nhin nhén thau
d4o ti nhiéu khia canh.

Khi dugc xem xét dudi géc dd cach ti€p cin ni quyén, vén
nhdn manh sy céng bing va binh ding cho phu nt, thi vin dé
ndy cang trd nén ding ban luan hon. O nhiéu xa hdi, ngudi
chong dugc ky vong sé tham gia vao xa hdi bén ngoai d€ tao ra
thu nhé4p nuoéi séng chinh anh 4y, vg cta anh 4y, ciing nhu con
cdi trong nha. Ngudi vg sé § nha chim séc gia dinh cting con cai.
Ngudi vg thuong khong dugc xem la ngudi tao ra thu nhip ma
phéi phy thudc vao nguoi chéng’. Quan niém nay dugc hinh
thanh do dinh kién giéi ma ngudi chéng dugc nhin nhén véi
vai tro 16n hon. Hé qua 13, 14p ludn vé sy dong gop clia ngudi
chong trong viéc hinh thanh tai san chung dugc cung c6 hon
va yéu cdu ctia ngudi chong c6 thé chiém vu thé trong viéc xem
xét quyén s& hitu cling nhu sy phat trién ctia nhitng tai san doé.
O chiéu ngudc lai, vai tro cia ngudi vg trong viéc hinh thanh tai
san chung cting bi xem nhe hon va vi viy yéu cau ctia ngudi vg
dé6i véi viéc phén chia tai san chung cang c6 thé bi anh hudng?®.
Nhiing ngudi hoat dong nit quyén cho ring vai tro ctia ngudi vo
phai nén dugc xem xét theo hudng c6 19i cho ho hon vi phu n
phai chiu nhiing thiét thoi nhiéu hon nam giéi trong d6i song
gia dinh. T ly do nay, viéc cham s6c ndi trg gia dinh nén dugc
can nhic binh dédng khi quyét dinh tai sin chung ctia vg chéng

6 John D. Ashcroft and others, Law for Business (19" edn, Cengage Learning
2018) tr. 402.

7 Xem, vi dy, BLDS Phap 1804 Diéu 213: “Chong phai béo vé vo, vo phai
nghe 1&i chéng”; BLDS Y Biéu 131: “Ngudi chéng la tru cot clia gia dinh”;
BLDS Birc 1896 § 1354: “Ngudi chéng c6 quyén quyét dinh déi véi tat ca
céc van dé trong suét thdi ky hon nhan”.

8 Max Rheinstein, ‘Division of Marital Property’ (1975) 12 Willamette Law
Journal, tr. 416.

a3



HUGNG DEN BAN AN NU QUYEN VIET NAM

khi ly hén®. Tuy nhién, liéu nhu thé c6 du d€ phd v& nhing

dinh kién gi&i van la mét cau hoéi cdn phai dugc lam rd hon.

Van dé dugc trinh bay & trén cling 1a nhitng tranh ludn caa
moét vy dn ndi ti€ng tai Viét Nam gan déy, thu hut sy quan tdm
cta du ludn vi gia tri khéng 16 cua tai san tranh chdp'®. Phin
quyét cta toa dn, trong vu viéc nay, da ggi mé nhiéu vin dé phap ly
c6 thé khai thic, ban ludn tit géc nhin n& quyén. Ban dn dugc viét
lai nay sé tdp trung vao hai vin dé lién quan chinh cé thé dugc thao
ludn theo cach ti€p c4dn nit quyén: Pau tién la vé viéc toa dn nhén
dinh vé déng gép ctia vg chong d€ hinh thanh khéi tai san chung
va thi hai, 13 quyét dinh ctia toa dn vé viéc chia tai san chungla c6
phan va phin von gép trong cic doanh nghiép. M6t vai nhan dinh
vé ban dn sé dugc trinh bay d€ thé hién quan diém cua tac gia dei
vGi viéc gidi thich chua chinh xdc cta tda dn trong cich hiéu vé
quy dinh phap luit Viét Nam vé phén chia tai san. Két qua cta viéc
thdo ludn nay chinh 1a cin c& d€ ban dn dugc viét lai véi cach tiép

cdn ni quyén.

2. Tom tét tinh tiét vu an tranh chdp hén nhan gia dinh

Vu an vé tranh chédp ly hon dién ra gitta v¢ chong la ngudi
sangladp va diéu hanh T4ap doan T.N., m4t cong ty ndi tiéng trong
nganh céng nghiép ca phé & Viét Nam. Theo d6, ba T va 6ng V
két hon ndm 1998 va trong sudt qud trinh hén nhan, hai nguasi
da cung tao l4p rdt nhiéu tai san. Tt ndm 2015, nhiéu xung dot
trong doi s6ng gia dinh ndy sinh vi mau thuan trong quan diém
cua vg va chong vé gia dinh, doi s6ng cting nhu diéu hanh quan
tri cdc cong ty trong Tép doan T.N.. Do khong gidi quyét dugc,
nguyén don ba T yéu cdu toa 4n can thiép gidi quyét nhiing tranh

® Carolyn J. Frantz and Hanoch Dagan, ‘Properties of Marriage’ (2004) 104, tr.
100-1.

B Xem vi du tai ‘Vietnhamese Billionaires and Their Divorces’ (Tienphong
Online, 19/6/2016) <https://tienphong.vn/nhung-vu-ly-hon-bac-ty-on-ao-
trong-gioi-doanh-nhan-viet-post887835.tpo> truy cap ngay 21/8/2022.
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chép véi 6ng V, la chong va la bi don trong vy an. Trong Ban an
$6 291/2019/HNGD-ST, toa 4n so thdm c6ng nhén thuén tinh ly
hén ciing nhu théa thudn ctia cac bén vé cac van dé khac c6 lién
quan vé chdm séc nudi dudng con cdi. Tuy nhién, di€ém thu hat
sy chi y cia ban dn nay nam & quyét dinh cta toa dn vé viéc phan
chia tai san chung cta vg chong. Theo 46, tai sin chung cua vg
chong sé dugc phan chia v6i 60% gia tri cho ngudi chong va 40%
cho ngudi vg. D6i véi tai sdn 1a c¢8 phan va phdn von gop tai céc
doanh nghiép, toa 4n quyét dinh 6ng V sé nhén toan b c6 phan va
phan von goép nay va cé trach nhiém thanh toan phin chénh léch
cho ba T bing tién. Khong dong y v&i ban dn cua toa so thdm, ca
nguyén don va bi don khédng cdo vé két qua ban an. Trong khi bi
don van yéu cau ti 1é s& hitu 70% d6i véi tai san chung, nguyén

don khang cdo yéu cau toa dn tuyén huy toan bd ban én so thim.

Tai phién toa phuc thim, nguyén don dwa ra nhiéing lap luan
th€ hién nhitng vi pham nghiém trong cta toa dn cdp so thim
cting nhu sai sot trong viéc dién gidi cic diéu khoan phap luit,
cu thé: (1) Vi pham nghiém trong quyén ty do kinh doanh cua
nguyén don: Bang viéc quyét dinh nguoi chong sé s& hitu toan bo
c6 phdn va bi don sé dugc nhén phin chénh léch bing tién, tda dn
da tu choi ghi nhan yéu cdu cta bi don trong viéc duy tri tu cach la
c6 doéng trong nhiing céng ty thudc Tédp doan T.N.. Nguyén don
nhdn manh viéc khong d6ng y nhén tai sin dugc chia bang gia
tri va vi thé, viéc quyét dinh chia tai san cho nguyén don bing
tién 12 vi pham quyén ty do kinh doanh ctia nguyén don; (2) Toa
an cdp so thdm da khong xem xét thdu ddo nhiing ching ct dugc
cung cdp d€ nhin nhén dung vai tro va sy dong gép cua ngudi vg
trong viéc xdy dung va phat trién Tap doan T.N.. Nguoc lai, bi
don cho rang bi don la ngudi da thanh 1dp Tap doan T.N. va tip
doan da ton tai trudc khi hén nhan dién ra. Bi don nhdn manh yéu
t6 néu khong c6 su déng gop va cong stic ctia bi don, thi sé khong
c6 Tap doan T.N. nhu ngay nay. Vi vdy, bi don yéu cau toa phic
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thdm phan chia tai san chung trong hén nhén theo tilé¢ 70% cho
ngudi chong va 30% cho ngudi vo.

3. Quyét dinh cua toa an
Tai ban 4n phuc thdm s6 39/2019/HNGD-PT ngay
05/12/2019, Tda én Nhan dan Cép cao Thanh phé H6 Chi Minh

da c6 nhiing quyét dinh lién quan dén viéc phén chia tai san

chung vg choéng ciing nhu quyén diéu hanh va quan tri nhiing

cong ty trong Tép doan T.N., theo do:

96

Dai v6i c6 phan va phan vén goép trong nhiing cong ty
tai T4p doan T.N.: C6 phén va phdn von gép 1a tai san
chung cua vg chong. Toa én cdp so thdm da nhin dinh
ding van dé nay ciing nhu gid tri cta tai san chung nay. Do
vdy, viéc dua tai san chung la c6 phan va phdn vén gép tai
cic cong ty lam can c d€ chia tai san khi vg chong ly hon
la c6 co'sa.

Dai v6i cong stic déng gép clia vg chong trong viéc xay
dung, duy tri va phét trién tai sin chung: Ong V c6 phin
déng gép nhiéu hon trong viéc hinh thanh tai san chung
trong hon nhan, thé hién qua viéc hinh thanh doanh
nghiép va nd lyc lam cho thuong hiéu T.N. trd nén néi
tiéng tai thi truong trong va ngoai nudc. Ba T tham gia
T.N. sau khi cong ty da dugc thanh l4p va thoi gian ba
T gitt nhitng vi tri diéu hanh trong doanh nghiép chi co6
9 nidm (2006-2015). Vi vay, viéc chia tai sin chung dugc
xac dinh 60% cho 6ng V va 40% cho ba T la hgp 1y cin
cl vao cong stic dong gop.

Dai véi viéc giao toan b c6 phan va phan von gbp 1a tai
san chung cho 6ng V: Toa phtic thim nhin thdy ban chat
cua tranh chdp la viéc khong thoa thuan dugc viéc chia
tai sdn chung cta vg va chong chit khong phaila van dé
gitta nhitng c6 dong trong doanh nghiép theo nhu quy
dinh tai Luat Doanh nghiép. Vi vdy, viéc phan chia tai
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san chung la gia tri ctia ¢6 phdn va phan von gop tai cac
cong ty khi vg chong ly hon khong thé dugc xem nhu
viéc chuyén nhugng c¢6 phdn nhu dugc quy dinh trong
Luéat Doanh nghiép. Thém vao d6, Luit Doanh nghiép
cting khong c6 quy dinh lién quan dén giai quyét tranh
chdp khi ma cédc c6 dong ctia doanh nghiép doé la vg
chong. Vi vay, viéc dp dung ludt chuyén nganh Ia can
thiét va cy thé trong truong hgp nay la Luit Hén nhan
va gia dinh. Mit khédc, nhiing tranh chdp xdy ra khong
chi gitta 6ng V va ba T ma con gita ba T va nhiing c6
dong khac v6i mic 46 nghiém trong. Néuba T vanla c6
dong cua céc cong ty thudc Tép doan T.N. thi c6 thé de
doa dén sy ton tai va phat trién caa T.N.. Thém vao d9,
ba T va gia dinh ciing da phat trién cong ty sdn xuit san
phdm canh tranh véi san phdm ctia T.N.. Néu ba T tiép
tuc la c6 dong caa T.N. trong khi khong con quan hé
hén nhén véi 6ng V, diéu nay c6 thé anh hudng tiéu cuc
dén san xudt kinh doanh cta T.N.. Vi viy, quyét dinh
cua toa dn so thdm khi giao toan b ¢S phin va phan vén
gop & cac cong ty thudc Tap doan T.N. cho 6ng V va éng
V phdi hoan lai phan chénh léch bing tién cho ba T la
dang v6i quy dinh phap luat.

Cung v6i nhitng 1ap ludn va nhén dinh trén, ban én phuc
thdm s6 39/2019/HNGD-PT cua Toa én Nhan din Cédp cao
quyét dinh gi® nguyén quyét dinh cua toa so thdm vé viéc phan
chia tai san chung khi ly hén cing nhu quyén ctia 6ng V trong
viéc diéu hanh cic céng ty trong Tép doan T.N..

4. Nhan dinh vé quyét dinh cua toa an

Ban an phic thim mo6 ta nhiéu tinh tiét ctia vy viéc cung véi
nhiéunhén dinh cta toa dn thu hat s¥ quan tdm ctia ngudi nghién
cttu bdi nhitng quan diém phép ly vé viéc chia tai san chung cta vg

chong. Trong pham vi ctia bai viét nay, cac tac gia chi tip trung vao

97



HUGNG DEN BAN AN NU QUYEN VIET NAM

hai diém chinh ctia ban 4n: (1) Cach tiép cdn ctia cic thim phin
vé cong stic dong gép clia vg chong trong viéc tao 14p tai san chung
v, (2) Tinh hgp ly trong quyét dinh cua tda 4n vé viéc chim dit
vai tro ¢6 d6ng cua ba T trong nhitng céng ty thuéc Tap doan T.N.
sau ly hon. Nhitng théo luidn vé cic diém trén sé chu yéu dugc
hinh thanh bang viéc phén tich cich lip ludn cta nhiéing thim
phan, cing nhu cach ho gidi thich phép luat khi xem xét cac tinh
tiét phap luat.

Néu nhu phan ddu cua bai viét da khai quat ngudn gdc cua
mau thuén, thi viéc c6 thém nhiing théng tin vé qua trinh hinh
thanh tai san chung c6 thé gitp lam r6 nhitng 1y do ma toa d4n da
dua ra nhétng nhédn dinh vé ti1é phan chia. Theo d6, c6 hai c6t méc
quan trong trong qua trinh hinh thanh T4p doan T.N. da dugc
toa an 16ng ghép trong nhitng 14p ludn thé hién trong ban an. Tha
nhdt, Tdp doan T.N. dugc hinh thanh nim 1996 b&i 6ng V va cha
me cta ong xudt phit ti mot phdn v6n nhé cua gia dinh''. K€ tu
d6, 6ng V la nguoi thuc hién viéc quan 1y véi tu cach 1a ngudi
dai dién phdp luat cia T.N. va nhitng cong ty con khac. Th hai,
khiba T va 6ng V két hon nim 1998 thi T.N. da dugc hinh thanh
va mai cho dén 2007 khi T.N. thay d6i m6 hinh thanh céng ty c6
phan, thi ba T méi tré thanh c6 d6ng caa T.N. theo quy dinh
ctia ludt dadi véi loai hinh doanh nghiép la céng ty c¢6 phdn phai
c6 3 c6 dong trd 1én'. Véi l4p ludn nay, ba T khong dugc xem
nhu 1a ngudi déng sdang 1ap T4p doan T.N.. Coéng stic déng gbp
dé phat trién tip doan nay cua ba T chi han ché 6 tilé nhé trong
s6 hitu c6 phan ciing nhu vai tro hé trg 6ng V trong viéc diéu
hanh T.N., trong khi vai tro chinh van la caa 6ng V. Sau nhiéu
nam phat trién, T.N. hién tai da la cong ty din d4u trong nganh
cong nghiép ca phé véi tiém lyc tai chinh do6i dao va mang luéi

kinh doanh réng 16n. Dya trén can ct nay, ban dn cua cac cép

00 Ban an s6 39/2019/HNGD-PT (2019) Tda an Nhan dan Cap cao tai TP. HCM
39/2019/HNGB-PT, muc [2.2].

0 Bdn &n s6 39/2019/HNGD-PT, TIdd, muc [1.5].
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toa da nhén dinh nguoi chong c6 céng stic déng gép nhiéu hon
trong viéc hinh thanh tai san chung®. Piéu nay cin ct vao khoan
2, biéu 59 cua Ludt Hon nhan va gia dinh Viét Nam nam 2014.
Cu thé:

“Diéu 59. Nguyén tic gidi quyét tai san ctia vg chong khily hon

2. Tai sdn chung ctia vg chong dugc chia d6i nhung c6 tinh dén

cac yéu t6 sau day:

b) Céng stic déng gép cua vg, chdng vio viéc tao lap, duy tri
va phat trién khdi tai san chung. Lao ddng cua vg, chéng trong gia
dinh dugc coi nhu lao dong cé thu nhéap;”

Néu ban an ap dung nguyén tic nay ciing nhu qua trinh phat
trién cta cong ty d€ quyét dinh 6ng V dugc hudng 60% tai san
chung, thi mét cdu héi dugc dit rala cac thdm phan da danh gia
nhu thé nao dé€ két luan 40% cua tai sin chung phan dnh chinh
xdc cOng stic d6ng gop cia ba T. Cau trd 16i c6 thé lam ngudi doc
hyt hang vi nhu cich ma ngén ng@ ban an thé hién, vai tro cta
ba T it dugc dé cép trong viéc hinh thanh tai san chung ngoai trir
viéc mo ta vai tro ho trg ctia ba T d6i v6i 6ng V khi diéu hanh
Tap doan T.N.". Diéu nay thé hién mét mic dé dinh kién gidi
trong ban an v&i viéc d€ cao vai tro cia nam gidi trong viéc hinh
thanh tai san nhu dugc d€ cdp & phan dau cua bai viét. Khoan
1, Piéu 29 ctia Luit Hon nhan va gia dinh nam 2014 quy dinh
r6 nguyén tic hinh thanh tai san chung, d6 1a khong c6 sy phan
biét gitta lao dong trong gia dinh va lao déng c6 thu nhip's. Hon
nita, quan hé hon nhan dién ra chi hai nam sau khi cong ty dugc
hinh thanh. Khé d€ nh4n dinh trong khodn thoi gian ngin nhu

8 B&n dn sé 39/2019/HNGP-PT, Tldd, muc [1.5].
U Ban an sd 39/2019/HNGD-PT, Tldd, muc [1.5].
5 Luat Hén nhan va gia dinh 2014, Diéu 29.
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vdy, mdt cong ty khéi nghiép nhu T.N. c6 thé tao dung ngay mot
tai sdn I6n trong giai doan nay. Thay vao d6, trong sudt qua trinh
phat trién cta Tap doan T.N. c6 vai tro ctia ba T nhu 1a mét nguoi
vg, ngudi dam nhén cic céng viéc gia dinh d€ chong cua minh
c6 thé yén tam cong hién. Bén canh doi hdi cdn cé bing ching
chi tiét ctia cac bén chiing minh phan déng goép cta cac bén, ban
dn cdn xem xét tinh ti€t nay cling nhu quy dinh tai Diéu 29 Ludt
Hoén nhan va gia dinh ndm 2014 khi nhén dinh vé déng gép cua
ngudi vg. Viéc nay giup cho nhitng ldp ludn vé phan chia tai san
vGi 60% cta nguoi chong va 40% cua ngudi vg trd nén thuyét
phuc hon.

Doi v6i van dé thit hai vé viéc quyét dinh ctia toda an trong viéc
giao toan bo tai san va phan von gép cho ngudi chong sau khi ly
hén, thi mot vai di€m cing cin phai dugc can nhic thém. Can
cu vao co sd nguoi chong nhdn dugc phdn 16n hon trong khéi tai
san chung, thi cau hoi dat ra la tai sdn nay nén dugc chia thé nao
khi hinh thidc cta tai san 14 ¢6 phdn va phan vén gép trong doanh
nghiép. Trong ban 4n, thim phén da khing dinh: (1) C6 phin
trong nhiing cong ty dugc dang ky bdi tén ctia 6ng V va ba T 1a tai
san chung ctia vg chdng; (2) Tranh chdp nay thudc linh vyc hén
nhan va gia dinh chit khong phai la tranh chdp gitta cac c6 dong
trong kinh doanh; (3) Viéc phén chia tii sdn chung trong hén
nhan khong thé dugc xem nhu 1a viéc chuyén nhugng c6 phin
hodc phéan vén gép gitta cdc c¢8 dong trong doanh nghiép'®. Vi
thé, viéc vin dyng Luat Hon nhén va gia dinh dé€ xt 1y vu viéc nay
14 can thiét dya trén ban chat néu trén.

Néu nhu viéc lva chon luét 4p dung d6i véi vdn dé nay da ro,
thi viéc ludn gidi cac quy dinh phap luit cta cac thim phan la
moét nhén t6 quan trong c6 thé anh hudng tryc ti€p dén quyén

ctia cdc bén trong vu dn.

6 Ban an s6 39/2019/HNGP-PT, Tldd, muc [1.5].
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“...Piéu nay sé lam dnh huéng nghiém trong dén sy phat trién
va ton tai ctia T.N. néu ba T van con tiép tuc la c6 d6ng ctia T.N..
Mit khac, ba T va gia dinh da thanh ldp doanh nghiép riéng san
xudt cung loai d€ canh tranh vé&i chinh sin phdm cua T.N., néu
nhu ba T tiép tuc 1a c6 doéng tai T.N. khi da khong con quan hé
vg chong véi 6ng V, miu thuin gitta hai ngudi vé quan di€ém kinh

»17

doanh c6 thé gay nhiéu tré ngai cho Tap doan T.N....

Duva trén nhin nhdn nay, toa dn da quyét dinh toan b tai san
va phdn v6n gop & cac cong ty Tap doan T.N. sé dudc giao cho
ngudi chong. Nguoi chong sé thanh todn cho ngudi vg phédn gia
tri chénh léch tuong tng v6i phdn clia ngudi vg trong s6 ¢6 phan
va phin von gop. Quyét dinh nay ton tai nhiéu van dé trong dé
quyén va quan diém cua ngudi vg da dugc xem xét theo cich
chua binh ding so v6i ngudi chéng. Mdc du lap ludn cta toa 4n
tip trung vao lgi ich tong thé cua T4p doan T.N., viéc nay can
phéi dugc can nhic thén trong. Vi c¢6 phdn va phin vén gop 1a
tai san chung cuia vg chong, tai sao lai khong phén chia truc tiép
l1a quyén s& hitu ctia nhitng c¢6 phan va phan von gép doé theo ty
1é¢ nhu toa quyét dinh khi chia tai san chung. Thém vao 49, tai
sao ngudi nhdn toan bg loai tai san chung nay la ngudi chéng
cht khong phai nguoi vg. Nhu da trinh bay, viéc s hitu c6 phan
trong doanh nghiép cho phép nguosi sé hitu né6 khong chi cé
quyén d6i véi gid tri kinh t€ ma con quyén quyét dinh, quyén
diéu hanh va quyén quan ly doanh nghiép ciing nhu dugc huéng
nhiinglgiich tai chinh tithoat ddng kinh doanh ctia cong ty. Vi
quyét dinh cua toa dn, ba T khong con dugc xem 1a mot c§ dong
cling nhu nhiéing quyén néu trén trong T4p doan T.N. khéng con
nita. Tuy nhién, 14p ludn cua toa én dya vao tiém ning xung dot c6
thé xay ra khi ba T van la c6 dong ctia c6ng ty la chwa thuyét phuc
va phan nao thé hién sy vu i d6i v6i ngusi chong. Tu thoi diém

két hon, ba T da tham gia vao cong viéc kinh doanh ctia T.N. vi

7 Ban an s6 39/2019/HNGP-PT, Tldd, muc [1.5].
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vay kién thic, ky ning va ning luc cia ba dé€ tham gia quanly T.N.
nhu modt c6 dong la khong thé ban cai. Trong trudng hgp ba van
tiép tuc la c6 dong ctia T.N. va diéu nay c6 thé gy ra nhiing bt
dong trong tap doan, thi dayla nhitng tranh chdp trong kinh doanh
gitia cic c6 dong vSi nhau trong céng ty va sé dugc diéu chinh béi
phép luit chuyén nganh theo ding nhu cdch ma toa da 14p ludn vé
viéc phan chia tai san chung. Vi c¢6 phan va phan vén gop c6 thé
chia dugc va khong cdn thiét phai chuyén thanh gia tri d€ chia,
nén quyét dinh cua toa 4dn la chwa hgp ly va trdi v4i yéu cdu cua
ngudi vg's.

Thém vao d6, quan di€m nay c6 thé dugc nhin nhén r6 hon
thong qua viéc xem xét cach 1dp ludn ctia toa 4n d6i v6i nguyén

tac phén chia tai sin chung nhu sau:

“Cén ct phép ly dé xem xét khi chia tai sén chung ctia vg chong:
Theo diém b khodn 2 Diéu 59 Ludt Hén nhan va gia dinh Ia khi
chia tai san chung cta vg chdng cdn tinh dén cong stic déng gop
cuia vg chong vao viéc tao lap duy tri va phat trién khoi tai sin
chung. Theo di€m c khoén 4 Piéu 7 Thong tu lién tich s6 01/2016/
TILT-TANDTC-VKSNDTC-BTP ngay 06/01/2016 ctia Toa 4n
nhin dan t6i cao, Vién ki€m sit nhan dan t6i cao, B6 Tu phip
huéng dan thi hanh mét s6 quy dinh vé Luit H6n nhén va gia dinh
c6 quy dinh cu thé: “Bao vé lgi ich chinh ddng ctia méi bén trong
san xudt kinh doanh va nghé nghiép d€ cic bén cé diéu kién tiép
tuc lao dong tao thu nh4p” la viéc chia tai san chung ctia vg chéng
phéi ddm bédo cho vg chéng dang hoat dong nghé nghiép dugc tiép
tuc hanh nghé, cho vg chong dang san xuit kinh doanh dugc tiép

8 Van dé nay dugc quy dinh tai Diéu 74 Luat Hén nhan va gia dinh sira
d6i 2014 va khoan 2, Biéu 24 cia Nghj dinh s6 62/2015/ND-CP ngay
18/7/2015 hudng dan thi hanh Luat Hon nhan va gia dinh stra déi 2014.
Xem, vi du, tai Phuong Quynh, ‘Ban vé viéc phan chia tai san chung vo
chéng 1a ¢6 phan, phan vén gép va doanh nghiép tu nhan hodc tai san
cuia doanh nghiép tu nhan trong thi hanh an dan sy’ (Trang théng tin Cuc
Thi hanh d@n dan sur Thanh phé Ha N§i, truy cap ngay 3/11/2019) <https://
thads.moj.gov.vn/hanoi/noidung/tintuc/lists/nghiencuutraodoi/view_detail.
aspx?itemid=40> truy cap ngay 21/8/2022.
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tuc san xudt kinh doanh d€ tao thu nhdp va phai thanh todn cho
bén kia phan gia tri tai san bi chénh léch. Viéc béo v¢é Igi ich chinh
dang cia moéi bén trong san xudt kinh doanh va hoat ddng nghé
nghiép khong dugc dnh huéng dén diéu kién séng tdi thiéu cua vg,
chong va con chua thanh nién, con da thanh nién nhung mat ning
Iyc hanh vi dan su”?.

C6 hai vdn dé quan trong ndy sinh ti viéc gidi thich phap
luat ké trén: (1) Liéu quyét dinh giao todn bo c6 phan cho ngudi
chéng c6 anh hudng tSi quyén ctia ngudi vg vé viéc kinh doanh
va hoat déng nghé nghiép trong tranh chédp ly hon; va (2) Néu
nhu phan giai thich nay nham lam rd nguyén tic khi chia tai san
chung khi ly hon, thi ngudi vg cé thé vin dung cach giai thich
nay dé khing dinh yéu cdu ctia minh vin 1a mét c6 déng ctua Tép
doan T.N.. Viéc giao toan b c6 phan cho nguoi chdng trong
cong ty c6 nghia la ngudi vg sé khong con 1a ¢6 dong va sé bi
han ché trong viéc thuc hién céng viéc nhu 1a mét doanh nhén
nit. T4t ca cdc quyén ctia ngudi vg khi s& hitu ¢6 phan trong cac
doanh nghiép sé dugc d6i bing moét khodn tién tif ngudi chong
d6i v6i phan chénh léch tir gia tri ctia cdc c¢6 phan. Tuy nhién,
can phdi d€ cip ring ca vg va chong trong trudng hgp nay déu
thuc hién mét cong viéc chung d6 1a phat trién cic cong ty thudc
Tap doan T.N.. Céng viéc chinh ctaho la di€éuhanh quan tri cac
hoat dong kinh doanh ctia cac cong ty va day cling la nguén thu
chinh ctia ho. Vi vdy, khi giao toan bd c6 phin cho ngudi chéng
da dnh huéng dén cong viéc, nghé nghiép, nguén thu nhip va
diéu kién s6ng ctia nguoi vg. Noéi cach khac, quyét dinh cia toa
dn cdp so thim d3a mau thuin vdi tinh than cua diém c, khodn
4, Diéu 7 cua Thong tu lién tich s6 01/2016/TTLT-TANDTC-
VKSNDTC-BTP néu xét ti khia canh quyén va lgi ich cta

ngudivg. Thém vao d6, cich thdm phan ludn gidi vé Diéu 64 cta

' Ban an s6 39/2019/HNGP-PT, Tldd, muc [2.1].
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Luét Hon nhén va gia dinh cing anh huéng dén két qua cta vy
viéc theo huéng kém thuan Igi cho nguyén don:

“Diéu 64. Chia tai san chung cta vg chéng duwa vao kinh doanh

Vg, chong dang thuc hién hoat dong kinh doanh lién quan dén
tai san chung c6 quyén dugc nhin tai sin d6 va phai thanh todn
cho bén kia phén gid tri tai sin ma ho dugc hudng, trit trudng hop
phép luat vé kinh doanh c6 quy dinh khac”.

Diéu khoan nay du liéu tinh huéng khi “vg hodc chéng” dang
thuc hién hoat dong kinh doanh lién quan dén tai san chung, chu
khong phadi ca hai vg chéng. Vi vay, néu ngudi chong hay ngusi vg
st dung tai sdn chung trong hoat dong kinh doanh va sau d6 xay ra
ly hon, thi nguoi chong hoac ngudi vg d6 c6 quyén gidi tai san cho
ho va sé thanh todn cho bén con lai gia tri cta tai sin. Pay khong
phai 1a trudng hop cua vy én T.N. khi ma tai sdn chung dugc
dung trong kinh doanh dugc thyc hién d6ng thdoi béi ca vg va
chong, c6 nghia la 6ng V va ba T. Tai san nay dugc hinh thanh
phat trién trong thoi gian hon nhan, va sau d6 tré thanh c¢6 phan
va phan v6n gép trong cic céng ty. Nhu da phan tich trudc do,
thdm chi 6ng V va cha me ctia 6ng c6 vai tro dit nén méng cho
Tap doan T.N., thi giai doan phat trién manh mé caa T.N. cé sy
déng gép cua ba T véi vai tro nhu la ngudi vg. Vi viy, viéc toa dn
van dyng diéu khoan nay d€ giao toan bd c¢6 phan cho ngusi chéng
khong chi la viéc giai thich va dp dung chua ding phép luit ma hé
qué la quyén va lgiich hgp phap ctia ngudi vg da bi anh hudng.

Nhiing lap ludn trén vé viéc giai thich chua dung cic diéu
khodn quy dinh cua phédp luit béi toa 4n ciing nhu viéc ngudi
vg khong con la c6 dong cua cic doanh nghiép da cho thdy cau
trd 16i ctia vdn dé tha hai. D4u tu va diéu hanh cic doanh nghiép
la nhitng hoat dong théng thudng ctia vg chéng va ho c6 thé thuc
hién cdc quyén nay théng qua viéc s& hitu c¢6 phan. Viéc phén chia

cac ¢ phédn khi ly hén nén dam béo cic diéu kién vé viéc nguoi
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chong hodc vg c6 thé tiép tuc san xudt kinh doanh hodc thuc hién
cong viéc nghé nghiép cia minh ma khéng anh huéng dén lgi ich
hgp phép cta ho. Vi viy, toa dn nén ly gidi theo ding nguyén tic
dugc dé cip tai diém c, khoan 4, Piéu 7 ctia Thong tu lién tich s6
01/2016/TTLT-TANDTC-VKSNDTC-BTP d€ ddm bao moét ban

an cong bing va binh ding, bdo vé quyén va lgi ich ctia cac bén.

Tom lai, phan nay cua bai viét da cho thady mot vai nhén
dinh vé cich 14p ludn cua toa 4n dugc thé hién trong ban dn phuc
thdm. Viéc vin dung nhiing diéu khoan phap ly khi toa dn cén
nhic nhiing tinh tiét trong vu 4n cho thédy toa an da giai thich va
ap dung phap luat chua chinh xac. Piéu nay dan t&i moét vai diém
chua ré rang, chua thdéa man dugcly do vi sao ngudi vg phdinhan
phan tai san chung dugc chia bing tién, ch khong phdi bing
quyén s& hitu d6i v6i ¢ phadn, phan von gop d€ van la c¢6 déng
cuia cong ty. Van dé nay cang dang quan tam hon khi céng viéc,
nghé nghiép ctia nguoi vo 1a kinh doanh va diy ctiing 1a nguén
thu nhap ctia nguoi vg. Ban dn ciing cho thidy mét mdic d6 ma
yéu t6 dinh kién giéi da dugc thé hién, trong d6 vai tro va cong
stic déng gop clia ngudi vg, ngudi phu nit da khong dugc nhin
nh4n mét cach day du.

5. Chia tai san chung khi ly hén tir géc nhin nir quyén

Khi ban ludn vé vin dé ly hon, cich ti€p can n& quyén giai
thich sy khac biét mot cach c6 hé thong vé dia vi cia nam gidi so
vGi phu n@t trong ly h6n*°. Va diéu nay dung d6i v6i ban 4n ly hon
ma bai nghién cttu nay dang dé cap. Cach thic hanh van ciabdn dn
cting nhu nhiéing quan diém cta cac thim phan dugc 16ng ghép vao
ban dn cho ngudi doc mdt cadm nhén ring ngudi vg da dong gop it

hon trong viéc hinh thanh tai sdn chung. Vi du:

% June Carbone, ‘A Feminist Perspective on Divorce’ (1994) 4 The Future of
Children 183, tr. 183.
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“MaAu thuan giita ba Lé Hoang Diép T v&i khong chi 6ng Piang
Lé Nguyén V ma vdi tdt ca cac c6 dong trong tdp doan T.N. da rat
tram trong khong thé cé tiéng ndi chung trong hgp tac diéu hanh,
t68 chtc san xudt kinh doanh. Diéu nay sé lam anh huéng nghiém
trong dén sy phat trién va ton tai cta T.N. néu ba T van con tiép
tuc 1a c6 dong ctia T.N.... Viéc toa an cdp so thim da giao gia tri
c6 phan va phdn vén goép ctia vg chéng 6ng V, ba T trong 7 cong ty
thudc Tap doan T.N. cho 6ng V va 6ng V phdi trd chénhléch taisdn
cho ba T 1a pht hgp v6i quy dinh ctia phép luét...”>'.

Lap ludn cta toa 4n hau nhu khing dinh ba T khéng phu hgp
dé tiép tucla c6 dong vi nhitng xung d6t nghiém trong gittaba T va
khong chi ngudi chéng, ma con véi cac c6 dong khac. Tuy nhién,
khong c¢6 minh chiing nao d€ cung c6 nhan dinh nay cta toa an
ma chi la sy ngdm dinh vé viéc néu nhu ba T tiép tyc la c6 dong.
Vi 14p luén nay, toa 4n nhin chung da ngdm cho thdy quan diém
ring nguoi vg hay phu nit 1a khéng phtt hgp d€ diéu hanh cong ty.
Mit khéc, nhitng nd lyc ctia nguoi chong lai dugc ghi nhan bang
nhiing tt ng@ rit dep, ching han nhu “... hang nim 6ng Ping Lé
Nguyén V da m& mang doanh nghiép, ting s6 lugng doanh nghiép,
tang nganh nghé kinh doanh va ting lgi nhudn ciing nhu téng thu
nhdp cho doanh nghiép, gidi quyét cong an viéc lam va doi song
cho hang ngan cong nhan”*?. C4n phailuu y ring nhiing 161 khen
nay c6 lé khong cin thiét trong ban an vi khong lién quan dén
viéc ghi nhdn dén cong stic dong gép cta ngudi chong doi vaéi tai
san chung. Hon nita, vi hdi d6ng xét x ctia vu viéc nay bao gom
ba thim phén déu la nam gidi, thi phai ching nhétng nh4n dinh
cua ban dn c6 d4u hiéu thé hién géc nhin ctia nam gigi. Tu day,
vin dé dugc dit ra la cich tié€p cdn n quyén sé thé hién vai tro
nhu thé nao d€ ddm bao mdt sy binh dang thuc chit cho vg va
chong khi ly hén. Thém vao d6, vi “géc nhin n quyén” trong ly

00 Bdn an s6 39/2019/HNGD-PT, Tidd, [1.5].
00 Bdn &n s6 39/2019/HNGD-PT, Tidd, [2.2].
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ho6n khong phai la mdt, ma la rat nhiéu cach ti€p cdn valudn giai
khac nhau®’. Cho nén cach tiép cdn nao la phtt hgp d€ c6 mot
két qua tot dep d6i véi vy an dang ban ludn? Du & hinh thic nao,
thi khia canh n@ quyén khi ly hon ciing tép trung vao tic dong
ctia ly hon d6i v6i doi s6ng ctia ngudi phu ni va trach nhiém xa

hoi ctia ho vé viéc chim séc con cai®.

Trong khi phéap ludt vé hon nhéan va gia dinh & Viét Nam da
c6 quy dinh vé viéc xdc dinh c6ng stic dong gop cta vg hodc
chong dé€ lam co s& gidi quyét cac tranh chdp vé phan chia tai
san khily hon, mét khoang tréng con ton tai trong viéc chia loai
tai san chung Ia ¢ phdn ma ngudi s¢ hitu 1a vg chéng®. Nhu
da trinh bay, c6 phdn va phan vén gép cho phép ngudi s¢ hitu
c6 quyén quan ly va diéu hanh doanh nghiép (tryc ti€p hoic
gidn tiép) bén canh nhitng quyén vé kinh té trong cong ty. Trong
trudng hop ly hon, méi quan hé gitta vg va chong sé khong con
trong pham vi gia dinh, nhung c6 thé khac trong bdi canh san
xudt kinh doanh. Thém vao d6, nhiing c¢6 phan c6 thé chia dugc
va khong can thiét phai dugc quy ddi thanh gid tri d€ chia vi vay
aila nguoi sé s& hitu va sd hitu bao nhiéu ¢6 phdn la mét van dé
hoéc bua khi ra quyét dinh. Mic du khoang tréng nay da dugc
ban an thita nhédn va toa ciing da gidi thich vé cach giai quyét,
nhung quyét dinh cta toa dn chua phai la mét quyét dinh toan
dién nhu da dugc phén tich ban ddu. Hé qua 13, quyén cua nguoi
vg, trong ban 4n nay, da bi anh hudng.

Trélai véi van d€ chinh, do 1aliéu cach ti€p cdn nit quyén sé
bao vé quyén ctia nguoi phuy nit t&i mic d6 nao khily hon va day
c6 théla huéng giai quyét cho nhitng van d€ con ton tai trong vy
viéc. Nhu m¢t nhin nhén chung, cach tiép cin n& quyén trong

2 June Carbone (1994), Tidd, tr. 183.

- Xem thém Joan Williams, ‘Deconstructing Gender’ (1989) 87 Michigan Law
Review 797.

2% Ban 4n s6 39/2019/HNGB-PT (chd dan 11) [1.5].
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luat huéng dén duy tri binh ding giSi cang nhu d€ cao quyén
cua phuy nit bing viéc dam bao nhiing diéu kién c6 lgi hon cho
phu n@t d€ khoé 1dp nhitng han ché ctia ho so v&i nam giGi*.
Mot khi dugc 16ng ghép, bat ké trong viéc giai thich hay ap dung
phap luét, cach tiép cdn n quyén dé cao cac vin dé vé gidi trong
luat va cung cdp mdt géc nhin khac cho ngusi lam ludt, ciing
nhu ngudi vin dung phép ludt khi xem xét nhitng van dé c6 lién
quan dén quyén ctia phu nit. Trong s6 bon trudng phai tiép can
nit quyén?’, cu thé: (1) Hoc thuyét vé binh ding hinh thtc -
cung c¢6 quan diém ring phuy ni va nam gidi phai dugc doi xu
binh ding nhu nhau; (2) Hoc thuyét théng tri - nhitng nhugc
diém ctia phuy n& nén dugc nhin nhin dva trén vai tro thdng tri
ctia nam gidi trong doi song thuyc té€ va nhitng nhugc diém trén
phai dugc khoa lap bang nhiing quyén hodc su bao vé cho phu
nit; (3) Hoc thuyét hau hién dai - Quyén ctia phu ni phai dugc
hinh thanh dya trén sy giao thoa ctia nhiéu linh vyc khac nhau
(vi dy nhu gidi, ching tdc, ting 16p,... ma khong phaila chi dva
trén mdt linh vyc); va (4) Hoc thuyét nit quyén vin héa - sy khic
biét ctia phu nit sé dugc nhdn manh trong linh vyc ldp phap dé
bao vé tét hon quyén ctia ngudi phu nt, viéc vin dung cich tiép
c4dn binh dang vé hinh thic va hoc thuyét théng tri trong vu
viéc nay c6 thé dem lai mot cach ti€p cdn hoan thién hon trong
tranh chép ly hon theo huéng binh dang hon cho ngudi vg, hodc
cho quyén ctia ngudi phu nit néi dung vi béi nhiétng 1y do cu thé
nhu sau:

Dau tién, cich tiép c4dn binh dang hinh thic cho ring nhiing
phan biét gitta nam va n@ can phai dugc loai bé. Cach tiép cin

nay la bi€u hién cua lan séng ddu tranh n@ quyén lan thi 2 vao

% Rosalind Delmar, ‘What is Feminism?’ trong Anne C. Herrmann va Abigail J.
Stewart (bién tap), Theorizing feminism (2nd edn, Routledge 2018) tr. 8.

27 Cynthia Grant Bowman va Elizabeth M. Schneider, ‘Feminist Legal Theory,
Feminist Law Making, and the Legal Profession’ (1998) 67 Fordham Law
Review tr. 251.
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thip nién 1960s cuing v&i cong trinh ctia Betty Friedan - “Bi 4n
ctia n@@ tinh”. Tac phdm nay thé€ hién quan diém phuy n@@ va nam
gidikhong c6 sy khdc biét trong moi hoan canh va vi thé, ho can
phéi c6 nhiing co héi ngang nhau. Néu toa 4n nhin nhén viéc
binh ding hinh thtc trong viéc xem xét quyén ctia phu ni trong
tranh chdp ly hon, thi ban an c6 1€ sé trd nén c6ng biang hon cho
ngudi vg. Theo d9, toa én c6 thé dya vao khoan 3 Piéu 59, quy
dinh rang:

“Diéu 59. Nguyén tic gidi quyét tai san ctia vg chong khily hon

3. Tai san chung cta vg chong dugc chia bing hién vit, néu
khong chia dugc bang hién vit thi chia theo gia tri; bén nao nhan
phan tai sdn bing hién vat c6 gid trilén hon phan minh dugc huéng
thi phai thanh todn cho bén kia phdn chénh 1éch”.

Cung vé6i nhitng 14p ludn vé viéc ba T khong phu hgp dé
tiép tucla c6 dong clia cic cong ty, toa an cho ring tai sin chung
khong thé chia bang hinh thiic s& hitu c6 phédn va vi viy da giao
toan bd c¢8 phidn va phdn vén gép cho ngudi chdng va ngudi vg
sé nhan gia tri chénh léch. Quyét dinh nay ton tai mot s6 vin
dé nhu da dé c4p trudc day vé quyén ctia ngudi vg trong viéc
quén ly doanh nghiép. Néu theo cich nay, ngudi vg sé vinh vién
bi mét cac quyén va lgi ich tir hoat dong kinh doanh ctia nhiing
doanh nghiép d6. Néu yéu cdu ctia ngudi vg dugc xem xét mot
cach cong bing, cac c6 phan hodc phdn von gop trong cic cong
ty sé dugc chia nhu ti 1é cong stic dong gép cuia vg chong trong
viéc hinh thanh tai sdn chung. Vi c6 phan va phan von gop 1a
loai tai san c6 thé chia dugc, Piéu 59 phai dugc dién gidi va vin
dung ding bang cach dam bdo tai san chungla c¢6 phan ciing sé
dugc chia truc tiép. Theo huéng nay, khong chi nhiétng nguyén
tac trong viéc phan chia tai san khi ly hon sé dugc ddm bao binh
dang va cong bing, ma yéu cdu ctia nguyén don la ngudi vg cling
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sé dugc dap tng. Thém vao do, cach tiép cdn nay cling giup cac
thdm phédn c6 nhiétng nhin nhén vugt ra khoi khuén khé tu duy
theo huéng nam gidi thong tri bang viéc nhin nhén vai tro caa
vg va chong trong viéc tao dung tai san chung mdt cich binh
dang, khich quan. Vi vdy, bin d4n nén nhin nhén theo huéng
chia tai san chung la c6 phan, phdn vén goép theo tilé dong gép
cua vg, chong trong qua trinh hinh thanh tai sdn thay vi giao
toan bo c6 phan, phan vén gép d6 cho ngudi chéng.

Thtt hai va dong thoi ciing ti€p dién phan trinh bay & trén,
hoc thuyét thong tri c6 thé phat huy gia tri trong viéc gidi thich
sy dong gép cuia ngudi vg trong viéc hinh thanh tai san chung.
Hoc thuyét thong tri cung cdp mot cach tiép can boé qua yéu to
binh ding hinh thic d€ tip trung vao nhiting cdu tric quyén luc
von lam cho nhiing ddc di€ém ctia nam gidi trd thanh nhitng quy
chudn ma tu d6, “sy khac biét” sé dugc ghi nh4dn?®. Trong bdi
canh gia dinh, nam giéi thuéng dugc nhin nhén la tru cét trong
khi phy ni lai bi gan mac la nhitng ngudi 1é thudc hodc la ngusi
chim s6c gia dinh*. Hé qué 14, céng stic ddng gbép ctia nam gidi
khihinh thanh va phat trién cac tai san chung thuéng dugc nhin
nhén la nhiéu hon so véi phu ni, va ngudi phy ni thi lai luén bi
xem la phy thudc vao ngudi dan 6ng nhu da trinh bay & phan
trén. Vai tro sinh san, cham séc con cdi va gia dinh ctia ngudi
phu n@ thuong bi xem nhe va vi thé khi ly hon, di€u nay lai tré
thanh mot bat 1gi cho ho*. Vi vay, céch ti€p cin theo ly thuyét
thong tri cé thé dugc xem nhu la nén tang ly thuyét cho nhiing lap
ludn dé cao vai tro ctia ngudi phuy ni trong viéc hinh thanh nhiing

tai san chung cua vg chong. Nhiing viéc khong tao ra thu nhap

28 Cynthia Grant Bowman va Elizabeth M. Schneider (1998), Tldd, tr. 251

2 Martha Albertson Fineman, The Neutered Mother, The Sexual Family, and
Other Twentieth Century Tragedies (Routledge 1995) tr. 161-4.

8  Susan B. Boyd, ‘Motherhood and Law: Constructing and Challenging
Normativity’ trong Vanessa E. Munro and Margaret Davies (bién tap), The
Ashgate Research Companion to Feminist Legal Theory (Routledge 2016)
tr. 271.
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ching han nhu chim séc gia dinh, c6ng viéc ndi trg vén thudng dit
lén vai ngudi phy ni phai dugc xem tuong ty nhu 1a nhiéing cong
viéc tao ra thu nhap dugc thuc hién béi nam gidi, vi thé cong stic
déng gop cuia ho trong qud trinh xdy dung va hinh thanh tai san
chung 14 nhu nhau. Thém vao do, cich ti€p can hoc thuyét thong
tri ciing x6a bé quan niém mang tinh quy chudn vé vai tro 16n
hon cua ngudi nam gidi trong viéc hinh thanh tai san chung®'.
Khi 4p dung vao vuy dn, toa 4n da cho ring ngusi chéng dong gép
nhiéu hon vi céng ty dugc hinh thanh truéc khi quan hé hon nhén
dién ra. Théng qua qua trinh phét trién cua doanh nghiép, nhiing
n6 luc ctia ngudi chong dugc ghi nhan nhiéu hon va vi vdy phdn
chia ttr tai sdn chung ctia ngudi chong sé nhiéu hon ngudi vg. Theo
cach tiép cén thong tri, nhiéu l4p ludn dé cao cong stc déng gop
ctia ngudi vg c6 thé dugc dua ra, cy thé trong vai tro néi trg hodc
déi véi tinh ti€t cia vy dn ring nguyén don 1a mot trong nhiing
nguoi diéu hanh cong ty ddi véi nhitng ndm ma ngudi chong da
xao lang quan ly cong ty. Hoc thuyét thdng tri cang c¢6 nhiing l4p
ludn vé kha nidng va cong stic déng gép clia ngudi vg trong viéc
diéuhanh cac doanh nghiép néu nhu dugclong ghép vao trong qua
trinh hinh thanh ban an. P4y la mt trong nhiing co s& viing chic
cho théy yéu cau ctia ba T dugc chia tai san chung bing c6 phan va

van la c¢6 déng trong cic cong ty tré nén thuyét phuc hon.

Cén luu y rang bai vi nguyén tic d6i xt cong bang dugc quy
dinh tai Piéu 17 ctia Ludt H6n nhéan va gia dinh, viéc vin dungly
thuyét hdu hién dai va n quyén vin héa c6 thé khong demlai két
qua nhu viéc 4p dungly thuyét binh déng hinh thic va Iy thuyét
thong tri trong cac 1ap ludn. Nguyén nhan nam & ban chét caa
hai hoc thuyét dau tién khi nhitng hoc thuyét nay huéng téi viéc
dé cao sy “khdc biét” trong vai tro ciia nam va nit d€ tu d6 ditra
doi hoéi d6i v6i quyén cho phu nii, trong khi yéu cau cua nguyén

don ciing chi dirng lai & mic chia d6i tai san chung. Vi vdy, cac

8 Cynthia Grant Bowman va Elizabeth M Schneider (1998), Tldd, tr. 251.
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lap luan huéng téi vai tro tuong tu ctia vg va chong trong hon
nhan cdn dugc nhdn manh va viéc 16ng ghép hoc thuyét binh
dang hinh thitc va hoc thuyét thong tri c6 thé gitp dat dugc muc
tiéu bao vé quyén cua ba T trong trudng hgp nay.

Khi nhitng quy dinh cta phap ludt Viét Nam vé viéc phan
chia tai san chung da cé, cich tiép can d¢€ chia tai san chungla
c6 phan hoac phin vén gop trong doanh nghiép van con nhiéu
ton tai vi ddy la nhitng loai tai san chung dac biét va vi thé, viéc
phén chia loai tai san nay la mot cha dé héc bta. Cach tiép cdn
nil quyén, vén 16ng ghép hoc thuyét binh dang hinh thic va hoc
thuyét thong tri, cé thé cung cdp cin cu ly thuyét d€ 1lap luan
cho cong stic dong gép cting nhu bido ddm quyén ctia ngudi phy
nit khi ly hon véi tai san chung dugc chia la ¢6 phan hodc phin
von gop. Cung vSi viéc vin dung cach ti€p can ni& quyén, ban an
dugc ky vong sé trd nén thoa man xét ti yéu t6 gidi cung vdi vai
tro cua vg va chong déu dugc ghi nhan binh ding trong bat ky
khia canh nao ctia hon nhén gia dinh.

6. Bong gop cua cach tiép can nir quyén vao ban an

Ban 4n n@ quyén sé dugc viét lai trén co s& 16ng ghép cac hoc
thuyét théng tri va binh ddng hinh thic d€ viét lai mét vai phan
cta Bén 4n s6 39/2019/HNGD-PT. Muc dich cuaa viéc viét lai
nay khéng nhim lam thay d6i két qué ctia ban 4n, ma nham dua
ra mot dé xudt vé ban an c6ng bang va binh ding hon can ct vao
nhi@ing quy dinh phap luit nhung bang cach tiép can nit quyén,
tt d6 c6 thé nhdn manh dén quyén va Igi ich ctia ngudi vg, hodc

ngudi phu nit néi chung.

Theo d6, ban 4n viét lai sé dugc thiét ké tudn tha theo quy
dinh vé€ ngdn ngi va thé thic trinh bay theo quy dinh cua toa
an tai Viét Nam. N¢i dung chinh ctia phédn viét lai nay sé tap trung
vao nhé4n dinh ctia toa 4n vé€ phdn d6ng gép ctia ngudi vg trong qua

trinh hinh thanh tai san chung cta vg chong. Thém vao d6, nhiing
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lap ludn lién quan dén quyén hgp phiap ctia nguoi vg trong viéc
yéu cdu nhin dugc phan tai san dugc chia la ¢ phdn cing sé dugc
trinh bay. Viéc gidi thich phap luét caa tda an trong ban dn phic
thdm vé nhiting quy dinh phap luit sé dugc hoan thién trong ban
an n@ quyén dugc viét lai nay. Sau cting, ban dn nit quyén dugc ky
vong sé thé hién gid tri cta cach ti€p cin nit quyén ddi véi viéc bao
ddm binh ding gidi, va nhiing quyén ctia ngusi chéng va ngudi vg

trong cac tranh chdp vé hon nhén va gia dinh.

7. Ban an nir quyén
NHAN PINH CUA TOA AN

Can ct vao cdc tai liéu ching ct c6 trong hé so vu an cling
nhu két qua tranh ludn tai toa.

Sau khi xem xét quan di€m cua dai dién Vién kiém sat.

Cén ct yéu cdu phic thim ctia Nguyén don, Bi don, yéu ciu
ctia Vién truéng Vién ki€ém sat nhan d4n Thanh phé H6 Chi
Minh vé ban 4n so thdm ctia Toa én nhén dan Thanh phé H6 Chi

Minh vé hén nhén va gia dinh, h¢i d6ng xét x@ nhén dinh:

[...]

[1.5] Khang céo ctianguyén don ba T vakhang nghi caa Vién
kiém sét cho rang toa dn cdp so thim da 4p dung sai quy dinh biéu
64 ctia Luat H6n nhén va gia dinh cing nhu Ludt Doanh nghiép.

Toa 4n nhin dinh nhu sau:

Toa én cdp so thdm da cin cd vao diém b, khodn 2, Piéu 50 cua
Luét H6n nhén va gia dinh ndm 2014 d€ xic dinh phén c6ng stic
déng gbép cua vg va chong trong viéc tao lap, duy tri va phat trién
tai sdn chung. Viéc vin dung cic can c phdp luét trén 1a ding ciing
nhu viéc xac dinh tilé chia tai sdn chung v&i 60% cho ngudi chéng
va 40% cho ngudi vg la hgp ly. Tuy nhién, cach ldp ludn cta toa an
so thdm vé céng stic dong gép cta ngudi vg va tr d6 tu choi yéu
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cau ctia nguyén don d€ dugc nhén phén chia tai san chung bing c6
phan chi khong bang gid tri la chwa day da va chua danh gid dung

vai tré cia ngudi vo.

Nguén gbéc cua Tap doan T.N. 1a mdt cong ty vSi quy mo gia
dinh, dugc thanh ldp nam 1996 bsi 6ng V va cha me cua o6ng. TU
d6, 6ng V da lién tuc gitt nhitng vi tri quan trong nhu l1a ngudi quan
ly hodc nguoi dai dién theo phap ludt cta Tédp doan T.N. va nhiing
cong ty con cia Tap doan nay. Nam 1998, 6ng V két hon véi ba
T va ba T cling dong thdi bat dau tham gia vao viéc diéu hanh
doanh nghiép trong khodng thdi gian khodng 9 nam. Khong chi
la ngudi cham séc gia dinh, ba T cling cung v&i chong tham gia
diéu hanh T4p doan T.N. tu nhitng ngay dau tién. Mic du thoi
gian ba T tryc tiép va chinh thdc tham gia vao hoat d6ng kinh
doanh ctia T.N. ngén hon 6ng V, nhung da s6 qua trinh phat
trién cua T.N., khi thay d6i m6 hinh t& mét cong ty gia dinh
thanh moét tdp doan kinh té€ 16n, ndm trong giai doan ma hon
nhan cda hai nguoi da dién ra. Vi thé, viéc phat trién va thanh
cong cua T.N. khong chi c6 cong stic dong gép cta 6ng V, ma
con ¢6 nb lyc rat 16n caa ba T nhu la ngudi vira cham lo cho gia
dinh, vira hé trg 6ng V va ciing d6ng thadi la ngudi quéan ly. Toa
an cdp so tham dya vao tinh tiét ba T tham gia chinh thtic vao T.N.
trong 09 nam (2006-2015) v&i vai trd hé trg mot vai cong viéc
dugc giao bai 6ng V d€ cho rang cong stic déng gop ctia 6ng Vla
nhiéu hon, 1a nhén dinh chua ddy du va toan dién vé vai tro cua
ngudi vg trong viéc hinh thanh tai sin chung. Nhu da dé cap,
mac du khong tryc tiép va chinh thtc tham gia vao diéu hanh
doanh nghiép tir thdi di€ém hén nhan, nhung ba T da dam duong
nhiing trach nhiém ctia nguoi vg trong gia dinh. Sé 1a khong
cong bédng khi cho ring nhitng viéc lam khéng tao ra thu nhip
cua ba la khong lién quan dén su phat trién cta tai san chung
ma chi tdp trung vao viéc d€ cao vai tro ctia ngudi chong. Thém
vao do, khoan 1, Diéu 29 ctia Luit Hon nhén va gia dinh ndm
2014 quy dinh nguyén tic hinh thanh tai san chung la khéng c6

114



BAN AN SO 4: QUYEN PIEU HANH DOANH NGHIEP CUA VG CHONG SAU LY HON

sy phan biét gitta lao dong c6 thu nhép valao dong khong tao ra
thu nhép trong gia dinh. Quan diém ctia toa 4n cdp so thdm nén
nhin nhén vai troé cia ngudi vg trong viéc hinh thanh tai sdn chung
nhu nguyén tic dugc quy dinh tai khodn 1, Diéu 29 ctia Luidt Hon
nhan va gia dinh ndm 2014. Tém lai, viéc phat trién ctia T4p
doan T.N. da c6 sy d6ng gép ctia ba T va vi vdy, nhén dinh vé phin
cong stc dong gép ctia ngudi vg nhu la ngusi hoé trg, hoac la nguoi
c6 vai tro thd yéu trong viéc phat trién T.N. ciing nhu khdéi tai san

chung, 1a chua chinh xac va chua toan dién.

Thém vao d6, ba T cho ring toa én cdp so thim da 4p dung
chua dung quy dinh tai Diéu 64 cta Luidt Hon nhan va gia dinh
dé€ phan chia tai sdn chung l1a c6 phdn va phdn vén gop tai cac
doanh nghiép. Toa dn phtic thdm nhén dinh ring: Vin dé nay Ia
vé vin dé 1y hon, va khong nén dugc xem nhula tranh chép gitta cac
c6 dong trong doanh nghiép nhu quy dinh tai Luidt Doanh nghiép.
Thém vao d6, viéc phan chia tai sin chung trong hén nhan hoan
toan khéc véi viéc chuyén nhugng c6 phan gitta cdc c6 dong trong
cong ty nhu quy dinh tai khodn 3 Diéu 119 va 126 ctia Luat Doanh
nghiép. Luét nay cing d6ng thoi khong quy dinh truong hgp khi
vg va chéng déula c6 d6ng khi ly hon. Mic khac, vi cac ¢6 phdn va
phan v6n gop trong nhitng cong ty con cta T.N. la tai sin chung
ctia vg chong, vi thé ludt 4p dung d€ gidi quyét viéc chia tai sdn nay
phéila Luat Hén nhan va gia dinh. Tuy nhién, cich gidi thich cta
toa so thim vé Diéu 64 ctia Luit nay d¢€ gidi quyét tranh chép la
chua théa dédng. Theo Diéu 64:

“Diéu 64. Chia tai sin chung ctia vg chong dua vao kinh doanh

Vg, chéng dang thuc hién hoat dong kinh doanh lién quan dén
tai san chung c6 quyén dugc nhén tai san d6 va phai thanh toan
cho bén kia phén gid tri tai sin ma ho dugc hudng, trit truéng hop

r»

phap luédt vé kinh doanh cé quy dinh khac”.
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Y nghia ctia quy dinh niy quy dinh trudng hgp ma vg hoic
chong, nghia la chi ngudi vg hodc ngudi chong, st dung tai san
chung d€ dau tu hoic kinh doanh ma khéng cé sy tham gia cta
ngudi con lai. Trong trudng hgp nay, ngusi vg hoac ngudi chong
tryc ti€p st dung tai sdn chung dé€ ddu tu hay kinh doanh sé co
quyén nhdén tai san d6 va sé thanh todn cho ngudi con lai phin gia
tri chénh 1éch khi xay ra ly hon. Day khong phai la truéng hop ctaa
T.N. vi cd nguyén don va bi don, trong truong hgp nay, da cung
nhau phat trién T.N. va 1a d6ng s& h@tu ctia nhiing c6 phén cing
nhu phan vén gép. Do viy, toa dn cdp so thdm da cho thdy sy sai

sot khi gidi thich vé Diéu 64 cing nhu hiéu vé tinh tiét cua vu viéc.

Theo quy dinh taikhodn 2, Diéu 59 ctia Ludt H6n nhé4n va gia
dinh, quy dinh tai san chung sé dugc chia thanh hai phan dya
vao cong stic dong gop cia vg va chong trong viéc hinh thanh,
duy tri va phat trién tai san chung. Nhu nhén dinh & phén trén,
nhi@ing céng viéc ndi trg tai gia dinh dugc thyc hién bdi ngudi
vg phai dugc xem nhu 1a mét ngudn tao ra thu nhép theo quy
dinh tai Diéu 29 ctia Luat Hon nhén va gia dinh. Thém vao
d6, diém c, khoan 4, Diéu 7 ctia Thong tu lién tich s6 01/2016/
TILT-TANDTC-VKSNDTC-BTP ngay 06/01/2016 ban hanh
b&i Toa 4n Nhan dan Téi cao, Vién kiém sit Nhin dan T6i cao va
B¢ Tu phap huéng dan thi hanh Luit Hon nhéan va gia dinh huéng
dan: “Béo vé 1gi ich chinh dédng cia méi bén trong san xuét kinh
doanh va nghé nghiép d€ cic bén c6 di€u kién ti€p tuclao dong tao
thu nhp”. Diéu nay cé nghia la viéc chia tai sdn chung phai dam
bao nguoi vg hodc ngudi chong dang thuc hién kinh doanh hodc
dang hoat dong nghé nghiép, c6 thé tiép tuc thuc hién cong viéc
d6 dé€ c6 thu nhép va sé thanh todn phin chénh léch cho nguoi
con lai. Trong bt ky trudng hgp nao, viéc bao vé 1gi ich chinh
dang ctiia m6i bén trong sdn xudt kinh doanh va hoat d6ng nghé
nghiép khong dugc anh huéng dén diéu kién song tSi thiéu cta
vg, chong va con chua thanh nién, con da thanh nién nhung mat
niang lyc hanh vi dan sy. P6i véi vu dn nay, vi nguyén don la c6
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dong ctia cong ty, hoat dong kinh doanh ctia nguyén don dugc
thuc hién dya trén viéc s hitu c¢6 phédn va phin vén gép ctia céc
cong ty con tai Tdp doan T.N.. DPay ciing la nghé nghiép tao ra
thu nhdp ctia nguyén don va quyét dinh giao toan bd c6 phan
va phdn von gép tai cdc cong ty trong Tap doan T.N. cho 6ng V
c6 thé d€lai két qua 1a ngudi v sé khong thé tiép tuc thyc hién
cong viéc cia minh. Quyét dinh cta toa dn cdp so thim vi viy da
trdi v6i quy dinh tai di€ém c, khodn 4, Diéu 7 ctia Thong tu lién tich
$6 01/2016/TTLT-TANDTC-VKSNDTC-BTP ngay 06/01/2016.

Duva vao nhitng nh4n dinh vé cédc tinh tiét va cic quy dinh
phap luét, toa 4n cdp so thdm da cé quyét dinh chua hop ly khi
giao toan bd c¢6 phdn va phan von gop la tai san chung ctia vg chong
cho 6ng V. Toa an cdp so tham da khong xem xét mot cach toan
dién vé truong hgp hoat dong kinh doanh, thu nhidp cta nguyén
don, cong viéc nghé nghiép ctia nguyén don ciing nhu yéu cau ctia

nguyén don dé€ c6 mét quyét dinh céng bing v&i nguyén don.

Duya trén toan bo nhitng nhén dinh da trinh bay & trén va
theo quy dinh tai khodn 1 va 2 cta Piéu 308 B¢ luat T6 tung
Déan su.

QUYET PINH

- Chép nhén mdt phin yéu cdu khing cdo ciaba T trong viéc
yéu cdu chia tai san chung la c¢6 phin va phan vén gop cua cong
ty. Quyén s& hitu cic ¢6 phin va phin vén goép & cac cong ty
trong Tép doan T.N. sé dugc chia theo ti1é 40% cho ba T, 60%
cho 6ng V va dugc chia tryc ti€p bang quyén s hitu cic c6 phan

va phédn von gop.

- Tw chéi yéu cdu khdng cdo ctia dng V.
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- Gi®t nguyén ban an so thdm vé hon nhan va gia dinh s6
291/2019/HNGD-ST ngay 27/3/2019 ctia Toa dn Nhan dan
Thanh phé H6 Chi Minh vé théa thudn ctua 6ng Vvaba T khily
hén quyén nuéi dudng va cdp dudng con cai; gitt nguyén quyét
dinh vé phan déng gép cong stic cia 6ng V va ba T trong viéc
hinh thanh tai san chung.
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§ Ban an s6 04/2018/HNGD-PT ngay 19/3/2018 clia Toa an Nhan dén tinh
Lam Dong vé viéc “Xin ly hén”

Nguyén Binh Birc
Trinh Thuc Hién

1. Dan nhap va tém tat ban an

Trong bdi canh toan cdu héa, rit nhiéu chudn muc dao duc,
16i s6ng, van héa dic thu cua xa hdéi gia trudng Viét Nam da
dugc trung hoa véi nhitng dic diém cta mét dSi s6ng cong
nghiép. Hon nhan cting khong ngoai 1¢, nhitng quan niém vé
hén nhén cling da cé nhiing thay d6i16n. Tuy nhién, véi tu cach
la mot trong nhitng co s& chti yéu d€ hinh thanh gia dinh - thiét
ché€ co ban cua xa h¢i', d6ng thoi 1a gid tri quan trong hang
dau cta nguoi Viét Nam?, phdp luit hon nhan va gia dinh dit
céc cht thé vao vi tri phdiluén cdn nhic dén lgiich cua gia dinh
bén canh nhu cdu théa man 1giich riéng ctia minh. Quan hé hén
nhan vi thé dugc ky vong sé ton tai bén viing, 1au dai. Mot vi du
dién hinh cho quan diém nay la quy dinh & khoén 3 Diéu 4, Luit

0 Tran Thi Huong, ‘Khai niém va nhirng nguyén tic co ban cda luat hén nhan
va gia dinh Viét Nam’ trong Gido trinh Ludt H6n nhén va Gia dinh Viét Nam
(Nha xuét ban Hong Birc 2018) tr. 32-3.

©  Tran Thi Minh Ly, ‘Nhirng bién d6i clia gia dinh Viét Nam hién nay va mét
s6 khuyé&n nghi chinh sach’ (Tap chi Céng san, 6 October 2020) <https:/
www.tapchicongsan.org.vn/web/guest/van_hoa_xa_hoi/-/2018/816737/
view_content> truy cap ngay 26/8/2022.
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Ho6n nhéin va gia dinh ndm 2014: “Co quan, t8 chic c6 trach
nhiém giao duc, vin ddng can by, cong chiic, vién chic, ngudi
lao dong, cac thanh vién cia minh va moi c6ng dan xay dung gia
dinh van hoa; kip thoihoa gidi mau thuan trong gia dinh, bao vé
quyén, lgi ich hgp phép cua cac thanh vién gia dinh”.

Véi dinh hudng trén, ché dinh ly hén chiu sy quy dinh chat
ché ctia phdp luat. Piéu 89 Luit Hén nhan va gia dinh ndm 2000
quy dinh “cidn ct cho ly hon” doi héi viéc ly hon phai dap tng
mot s6 diéu kién d€ Toa an c6 co sd gidi quyét. Trong Luit Hon
nhan va gia dinh ndm 2014, quy dinh nay dugc cu thé héa vé
truong hop ly hon theo yéu cdu ciia mot bén tai Diéu 56. Co6 thé
thdy, Toa 4n - co quan nha nudc duy nhédt c6 thim quyén giai
quyét viéc ly hén dong vai tro quan trong trong viéc thé hién y
chi ctia Nha nuéc trong viéc diéu chinh quan hé phap luit nay.
Viéc phéin tich mdt ban an vé Iy hon duéilang kinh cuaaly thuyét
phap ludt n& quyén gép phan chi ra nhiing rao can véi phu n
Viét Nam trong quan hé hon nhéan va gia dinh ciing nhu ly giai

nguyén nhén cta vin dé nay.

Pay 1a mot ban dn & cdp phuc thim tai tinh Lam Pong’.
Trong ban an nay, nguyén don la chi V6 Thi Thuy L., va bi don
la anh Nguyén Tién S. Bdn 4n so thim s6 108/2017/HNGD-ST
ngay 30 thdng 11 nim 2017 ctia Tda an nhan dan thanh phé X da
chdp nhin yéu ciu xin ly hén cua chi V6 Thi Thuy L., t d6 cho
ly hon gitta chi L. va anh S. Ngay 04/12/2017, anh S da khdng
cdo khong dong y v6i ban an so thdm cida toa va yéu cau dugc
doan ty. Ngay 19/03/2018, Hoi dong xét xt phuc thim da xdc
dinh: “Phién toa cdp so thim chwa ddnh gid mdt cach toan dién
cac tai liéu chiing c cé trong hoé so, chdp nhén yéu cdu xin ly

8 Ban dn cua Toa an nhan dan tinh Ldm Dong s6 04/2018/HNGDB-PT ngay 19-
3-2018 V/v xin ly hdn, <https://congbobanan.toaan.gov.vn/2ta84277t1cvn/
chi-tiet-ban-an> truy cap ngay 15/8/2022.
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hon ctia chi L. 1a khong phtt hgp” nén chdp nhén khang cdo cua
anh S. va bac don khdéi kién ly hon caa chi L.

Ban 4an nay dudc lva chon vi nhitng 1y do sau: Thi nhit, viéc
st dung mot ban dn & cdp phic thim nhdm cung cdp téng thé
quan diém ctia thim phdn & cdc cdp vé cing mdt vin dé. Nguyén
nhén thd hai nim & vi tri nguyén don ctia chi L. O vi tri nguyén
don cua vy an ly hon, nguoi phuy nit ¢6 thé d6i mat véi su dinh
kién gi&i vé vai tro cia nguoi phuy nit trong gia dinh, ttt §6 nhém
tac gia dat gid dinh nguyén don sé phai ganh chiu nhitng hiu
qué bit lgi. Cudi cung, ban dn phic thdm da thay d6i hoan toan
phan quyét tai cdp so thim, théa man yéu cdu ctia nguoi chong.
Thong qua Ban 4n s6 04/2018/HNGD-PT, bai viét sé danh gia
cac tinh tiét cua vy an; co s& phap ly va ldp ludn cuaa toa an cdp
phtic thim; va dua ra nh4n dinh cta nhém téc gia vé phan quyét
va vai tro cta ly thuyét phap luit n quyén.

Nhim dénh gia cach dp dung phap luat mét cach khac quan,
trong pham vi bai viét nay, cic ldp ludn cta Toa dn nhan dan
tinh Lam Dong tai Ban an s6 04/2018/HNGD-PT ciing sé dugc
phan tich va so sanh vé&i ldp ludn cta céc toa don vi khac trong
cac Ban 4n s6 285/2022/HN-PT ctia Toa 4n nh4n dan Thanh
phé H6 Chi Minh va Ban 4n s6 213/2018/HNGD-ST cua Toa
an nhan d4n Thanh phé Ca Mau. Vé6i nhitng quan diém khic
nhau vé viéc ap dung cing mgt ngudn ludt cing véi cac lap luan
dugc hinh thanh qua qua trinh nghién cttu va phan tich, bai viét
cung cadp mdt géc nhin khac vé vu an ly hén nay. Nhom tac gia
cho ring phap luat Viét Nam vé hon nhén va gia dinh ¢6 di co sé
cho phép toa an dua ra phan quyét dam bao quyén lgi hgp phap
cua nguyén don trong vu dn dang xem xét ma van ddp dng cac
muc tiéu ctia Luidt Hén nhén va gia dinh.
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2. Phuong phap nghién ctru

Trong pham vi bai viét va tinh tiét trong bdn dn dugc cong
b6, cac phuong phéap tu duy phép ly theo ly thuyét phap ludt nt
quyén da dugc thdo ludn bdi hoc gid Bartlett sé dugc st dung dé€
thiét ké khung phén tich.

Bartlett cho ring, € b6 sung vao phuong phédp truyén théng
trong luit hoc, phuong phap cta Iy thuyét phap luit n&t quyén
dua ra cic cach tiép cin: (1) “tim kiém vin dé phu nit” (asking
the woman question) dé tim hiéu xem liéu phdp luit cé bé qua
cach nhin cta phy n@ va nhitng nhém ngoai 1€ khic hay khong,
(2) 1ap luan thuc tién (“practical reasoning”) trong 4p dung phap
luat cdn chd trong dén boi canh ctia vu viéc hon 1a chi don thudn
phan dnh cdc chudn myc phép luit, va (3) “thic ddy nhan thic”
(consciousness raising): hiéu luc ctia phap luat can phai dadnh
gid qua trdi nghiém ctia chu thé bi tic dong truc tiép bdi quy
pham phép luit cu thé nao d6*.

Véi tiép can (1), “tim kiém vdn dé phy nit” ¢ thé dugc thyc
hién théng qua viéc dat nhitng cau hoi: Phu ni c6 bi loai khoi
qua trinh xem xét vin dé khong? Néu c6 thi theo cach thic nao?
Bing cach nao c6 thé khic phuc dugc diéu nay? Céc cau hoi dé
nhdm tim ra 16i giai cho vdn d€ liéu nhéing chudn myc phép ly
da bé qua céc trdi nghiém va gid tri cia ngudi phu ni&t nhu thé
nao®. Cach thdc nay thach thic quan di€m cho ring phap luit
da dat dén diém trung lap.

Véi ti€p cian (2), lap luin thuyc tién (practical reasoning)
khong nhin nhén sy dan xen, phtc tap cta cac su kién, chi tiét
nhu moét tré ngai cho viéc ra quyét dinh. Thay vao d9, l4p luan

thuc tién cho rang méi tinh huéng déu dic thu va vi vy cdn phai

0 Katherine T. Bartlett, ‘Feminist Legal Methods’ (1990) 103 Havard Law
Review, tr. 836-7.

5 Katherine T. Bartlett (1990), Tldd, tr. 837.
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ap dung phap ludt vao cac tinh huéng riéng biét &y mét cach phu
hgp. Véi phuong phap nay, cic nha nit quyén doi héi ngudi ra
quyét dinh phailuén dua dugcly do hop ly, xem xét cac ting 16p
cua tinh tiét vy dn, tién trinh phat trién cua cic méu thuan lién
quan dan dén tranh chép, thay vi chi vién dan chudn muc va co

sG phaép ly®.

Trong ti€p cin (3), con goi 1a cich “thtc ddy nhan thic”
(consciousness - raising), nhitng ngudi trong cudc dugc khuyén
khich néi ra cic trdi nghiém cta minh va d€ cho né va cham
v3i trai nghiém ctia nhitng nguoi khic, vi du nhu quan diém gia
trudng, tit d6 dua ra nhén thic vé mot vin dé, ching han thay
d6i cach nhin cta xa h¢i vé nhu nhiing sy kién ma truéc diy van
dugc cho 1a v6 hai hodc chila su phéng dai’.

Bang lang kinh cta Iy thuyét phap luat ni& quyén, caic ban an
lién quan t&i nit gidi, vi cing mot lugng cac tinh tiét, néu nhin
nhdn va danh gid tinh tiét theo cac khia canh khdc nhau c6 thé
di dén nhitng két ludn khic nhau. Qua trinh danh gia nay phai
c6 su d6i chiéu d€ tim ra di€m trung lap va nghién ctu tién trinh
phaét trién cua cic méau thuin d€ cdn nhic vé kha ning cé hay
khong c6 su thién kién cta ngudi ra quyét dinh. D€ dp dung céac
phuong phéap nay, chiung t6i dalap bang d6i chiéu tinh tiét nhdm
14p luin theo huéng bdi canh hda (contextualized reasoning).
Céch thtc tién hanh nay dugc chon la béi phan quyét cua toa
phtc thdm dya trén chiing ct va trinh bay cta anh S, ma khong
c6 sy danh gia chiing ct ti phia chi L, mdc du c6 sy khac biét
trong hai ndi dung trinh bay.

6 Katherine T. Bartlett (1990), Tldd, tr. 852-8.
7 Katherine T. Bartlett (1990), Tldd, tr. 864-5.
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Bang 1. Bang déi chiéu tinh tiét qua ndi dung trinh bay cta

nguyén do’n va bi do'n

Trinh bay cua chj V& Thj Thuy L.

Trinh bay cua anh
Nguyén Tién S.

Sau khi k&t hén nam 2014, chij L. va anh S.
chung séng khéng hoa thuan hanh phc, vo
chéng thudng phat sinh mau thuan do anh S.
khong cé viéc lam 8n dinh va khoéng cé trach
nhiém véi gia dinh nén vo chéng thudng xay
ra tranh cai.

Sau khi két hén nam
2014, hai vo chéng
chung séng hanh
phuc dén ndm 2016
thi phat sinh mau
thuan nhung khéng
I&n.

Pén thang 12 nam 2016, chi c6 noéi chuyén qua
mang v&i ngudi yéu cili, anh S. biét nén ghen
tudng, hu doa, khiing bé tinh than, béi nho
danh dy va yéu cau chi phai lam theo nhirng
gi anh S muén du chi c6 mudn hay khéng. Mau
thuan cla vo chdéng duoc gia dinh chj dirng

ra khuyén giai nhung khéng cé két qua. Anh
S. van tiép tuc xdc pham, de doa, khing bd
tinh than, tham chi con hanh hung chi 1am tinh
trang strc khoe ciing nhu tinh than chi va gia
dinh chi sa sut nghiém trong, tir nhirng mau
thuan trén dan dén tinh cdm vo chdng tré nén
lanh nhat, khéng con sur quan tam.

Mau thuan nam
2016 cb nguyén
nhan la do chi L.

c6 quan hé tinh
cam yéu duong Vi
nguoi dan 6ng khac
& bén ngoai va con
hay néi déi vé&i anh.

Hién chi va anh S. van séng chung mét nha
nhung khéng con su quan tam, gan bé véi
nhau, nay chi xac dinh tinh cdm vo chéng
khong con, cling khong thé han gan nén chi L.
yéu cau Toa an giai quyét cho ly hén véi anh S.

Nay chi L yéu cau ly
hoén thi anh khong
déng y vi anh van
con tinh cam vai
chi L.

Tuw Bang 1, cic tinh tiét c6 di€ém chung va tinh tiét c6 méu

thuan ti hai néi dung trinh bay va tt néi dung ban an dugc Iya

chon. Trong &6, tinh tiét c6 di€ém chung la nhiing tinh tiét nam

trong cd hai ndi dung trinh bay va dugc xac nhén tai toa. Tinh

tiét c6 méau thuan dugc phdn anh qua géc nhin chi quan cta cac

bén. Cu thé, tinh tiét c6 diém chung gém:

1) ChiL.vaanh S. t§ chiic 1é cudi va chung s6ng v6i nhau
trén co s& ty nguyén, c6 ding ky két hon nén quan hé

hén nhan gi@ta chi L va anh S 1a hgp phap.
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2) Nim 2016, chi L. va anh S. c6 mau thuin vi chi L. ¢6
quan hé tinh cdm véi ngudi yéu ci. Mau thuin nay
khong dugc gidi quyét.

3) Toaso thim da hoa gidi nhung khong thanh.

Nhiing tinh tiét c6 di€ém méu thuin bao gém:

1) ChiL. cho ring minh bi anh S. hanh hung, xdm hai vé
thé€ chat, tinh thin. Anh S. khéng thita nhén va ciing
khong cung cdp ndi dung phan doi.

2) Nguyén nhéin ctia nhitng sy ran nit tit nim 2014 dugc
chi L. duva ra la do “anh S. khong c¢6 viéc lam 6n dinh
va khong c6 trach nhiém véi gia dinh”. Duéi gbc nhin
cua anh S., cudc s6ng cua hai v¢ chéng lic nay van
hanh phuc.

3) Chi L. cho ring v&i mau thuidn hién nay thi khong thé
han gin. Anh S. khong d6ng y vi van con tinh cam véi
chiL.

Tai Bén 4n s6 108/2017/HNGD-ST, toa an cdp so thdm da
chdp nhén yéu ciu xin ly hon cta chi L. Hoi d6ng xét x1 tai toa
an cdp phuc thim cho ring cdp so thim chi xdc dinh mé4u thuan
vg chong theo 16i trinh bay ctia chi L. va chua xem xét tai liéu
chiing c& chiing minh chi L. khéng chung thuy l1a khéng théa
dang. Nguyén vong doan tu ctia anh S dugc toa phiic thim xem
la chinh déng. Tinh tiét ma Toa phtc thdm st dung lam coséra
phan quyét c6 hai tinh tiét chung va mét tinh tiét c6 mau thuan.
Cé thé thdy tinh tiét c¢6 méiu thuan lai chi ndm & géc nhin cta
anh S. C4u hoi dit ra ¢ diy theo hoc thuyét phéap luit ni quyén
laliéu trai nghiém ctia nguoi phu nit da dugc cdn nhic moét cach
thoa dang hay chua?

O phuong phép “tim kiém vin dé phu nii”, vén tip trung vio
danh gia phap luét, ching t6i thdy rang quy dinh ctia Luat Hon
nhan va gia dinh nam 2014 vé co ban khéng c6 su phan biét nao
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vé gidi trong diéu chinh quan hé vg chéng, dic biét la d6i véi
nghia vy chung thuy (d4y ciing khong phai 13 d6i tugng nghién
ctu cua bai viét ndy). Phuong phap tié€p cin thyc tién va thic
ddy nhan thic dugc st dung chu yéu dé€ tim hi€u xem toa an da
danh gia toan dién cdc tinh tiét ctia vu viéc chua hay chi cha
y dén ap dung quy dinh vé nghia vy chung thuy trong luit, va
nhdn thic vé nghia vy chung thuy trong xa hgi xét vé cd hai phia,
phu nit véi tu cach la ngudi vg va nam gidi véi vai tro 1a nguoi
chong, c6 dnh hudng gi dén két qua cuia viéc ra quyét dinh trong
xét X § mot vu an cuy thé.

3. Can cur giai quyét ly hon nhin tir ly thuyét phap luat nir
quyén

Trong muc nay, bai viét sé thdo luidn vé 14p ludn va co s& phap
ly ctia ban én phtc thdm. Duéi ddy la doan nhan dinh caa toa dn

cdp phac thdm dé bac don yéu cduly hon caa chij L:

Xét thdy, viéc chi da két hon va chung s6ng véi anh S nhung
lai c6 quan hé tinh cdm v&i ngudi dan 6ng khacla vi pham Diéu
19 Luit Hon nhéan va Gia dinh quy dinh vé tinh nghia vg chong
“Vg chong c6 nghia vy thuong yéu, chung thuy, tén trong, quan
tam, cham séc, giup d& nhau; cuing nhau chia sé, thuc hién cac
cong viéc trong gia dinh”. Anh S. xdc dinh van con tinh cam
v6i vg, mong mudn dugc doan ty, nguyén vong nay ctia anh S 1a
chinh déng. Tai giai doan so thdm, anh S da cung cdp cac tailiéu
chiing ctt ching minh chi khong chung thuy (but lyc s6 57 dén
208 va but luc s6 224 dén 240) nhung khong dugc cdp so thim
dé cap ma chi xdc dinh mau thudn vg chong theo 16i trinh bay
cua chila chua thdéa dang®.

8 Ban dn cua Toa an nhan dan tinh Ld&m Dong s6 04/2018/HNGDB-PT ngay 19-
3-2018 V/v xin ly hén, <https://congbobanan.toaan.gov.vn/2ta84277t1cvn/
chi-tiet-ban-an> truy cap ngay 15/8/2022.
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Nhu viy, téa an vién dan khodn 1 cua Diéu 19 trong Luit
Ho6n nhén va gia dinh nim 2014 quy dinh: “Vg chong c6 nghia
vu thuong yéu, chung thay, tén trong, quan tdm, cham séc, giup
d& nhau; cung nhau chia sé, thuc hién cdc cong viéc trong gia
dinh”. Viéc chi L vi pham nghia vu tai Diéu 19 nay cang chinhla
tinh ti€t ma Toa dn cdp phic thdm cho ring Toa dn cdp so thim
da bé qua khi ra quyét dinh chdp nhén yéu cau ly hon caa chi L.
Tuw d6 dat ra cau hoi ring viéc vi pham nghia vu chung thuy cua
ngudindp don yéu cdu ly hon dnh huéng thé nao dén viéc chip

nhén hay bac bo yéu cdu ctia ngudi nay?

Payla vu dnly hon theo yéu cau cia mét bén ma quyét dinh
cho ly hon dva trén khodn 1 Diéu 56 Luat Hon nhan va gia dinh
nam 2014. Theo quy dinh nay thi cdn phdi c6 cic can ctd sau dé
quyét dinh cho ly hon:

(1) Hoa giai tai Toéa 4n khong thanh;

(2) Vg, chéng c6 hanh vi bao luc gia dinh hodc vi pham
nghiém trong quyén, nghia vu ctaa vg, chong;

(3) din t&i hé qua hon nhéan lAm vao tinh trang trdm trong,
doi s6ng chung khong thé kéo dai va muc dich hén nhan
khong thé dat dugc®.

Céccinctt (1) va (2) 43 dugckhing dinh va duarabdinguyén
don tai phién toa phiic thim, tuy nhién toa khong dé cdp dén hé
qué cta chung. Véi tinh tiét ngudi vg khong chung thuy dugc
khing dinh bai ca hai bén tai toa an & cd hai cdp xét xtt, ngudi
vg da vi pham nghia vu chung thuy dugc dit ra & Diéu 19 trong
cudc hon nhén. Toa cdp phic thdim da cidn nhic nguyén vong
ctia ngudi chong l1a “van con tinh cdm vé&i vg, mong mudn dugc
doan ty” trong khi tinh trang trdm trong ctia cud¢c hon nhan lai
chua dugc xem xét.

® Luat Hén nhan va gia dinh nam 2014, Biéu 56(1).
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Mot ton tai trong phap ludt vé hon nhan va gia dinh ctia Viét
Nam Ia sy thiéu ving ctia cac huéng dan vé cin ci ly hon, dan
dén viéc xttly hon tai cdc Toa 4n lai thi€u théng nh4t'®. Va trong
cac thao ludn hoc thuit, ciing chua thé dé dang di dén théng
nhat vé cach hiéu vé ndi dung ctia cin ¢t ly hon trong Ludt Hon
nhén va gia dinh. C6 hoc gia khing dinh ring ti Luit ndm 1959
dén nay, can ctly hon déu hoan toan khéng dva trén co s& “16i”
cua vg, chong va khiang dinh rang can ct ly hon la ban chit caa
hoén nhén da tan v6 va phdi dugc Toa an xem xét vé ban chat
nay"'. Nhung ciing c6 quan diém cho ring Luit Hén nhéin va gia
dinh ndm 2014 da dua yéu t6 16i d€ xem xét cho ly hon, qua d6
thé hién su ti€p thu quy dinh ctia mét s6 nudc trén thé gisi khi
c6 su két hop gitra thuc trang ctia hon nhén va yéu t6 16i d€ giai
quyét viéc ly hon'?. Tu hai céch tiép cén nay can thiét phai c6
nhi@ing thao ludn sdu hon vé vin dé€ nay d€ c6 thé giai quyét dugc
cdc tranh ludn ndi trén.

O day, trudng hop can dugc thao ludn la khi ngusi nép don
ly hén déng thoi la bén vi pham nghia vy, ma cy thé 1a nghia vu
chung thiay. Trong trudng hgp nay, liéu ta nén hiéu rang viéc vi
pham nghia vu chung thuy da dan téi hé qua 1a “h6én nhan 1am
vao tinh trang trdm trong, d&i s6ng chung khong thé kéo dai”
nhu Diéu 56 quy dinh, hay vi tinh trang hén nhan tré nén traim
trong da tré thanh mot tic nhan khién mét bén vi pham nghia
vy chung thay? Dudng nhu chi cdc bén trong méi quan hé vg
chong mdéi c6 thé tra 16i dugc cau hoi nay. Bdi véy, toa dn cé vai
tro rat quan trong trong viéc danh gia tinh tiét dya trén géc nhin

cua cac bén trong cudc hén nhén, d€ tir 46 dua ra nhén dinh vé

0 Nguyén Van Cir, ‘Can cir ly hon trong phap luat Viét Nam’ (Tap chi
Nghién citu Lap phap, 2020) <http://lapphap.vn/Pages/tintuc/tinchitiet.
aspx?tintucid=210560> truy cap ngay 15/9/2022.

o Nguyén Vin Cir (2020), Tldd.

0 Poan Thi Ngoc Hai, ‘Can clr ly hon theo luat hon nhan va gia dinh nam
2014’ (B6 Tu Phap, 8 December 2015) <https://moj.gov.vn/qt/tintuc/Pages/
nghien-cuu-trao-doi.aspx?ltemID=1835> truy cap ngay 15/9/2022.
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tinh trang ctia cuéc hén nhan. Nhu vdy, viéc xét xtt ly hon can co
sy can nhic mdi quan hé gia yéu t6 “16i” va ban chit cta cudc
hoén nhan, va quan trong hon ca 1a danh gid dugc kha nang han
gdn ctia cudc hon nhén. Cin nhin nhén ring cac nd lyc hoa giai
trong méi vy ly hon theo quy dinh tai Diéu 54 da cung cdp cho
Tda mot cdng cy hiéu qua (du vé mit thdi gian hay vé ky thuét)
dé€ danh gid kha ning nay. Trong ban dn nay, ca hai bén da trai
qua giai doan hoa gidi khéng thanh c6ng va vi vay, can thiét phai

xét t&i cac tinh tiét d€ danh gid tinh trang cta cudc hon nhan.

Ho¢i dong Thim phdn Toa dn Nhan dan T6i cao trudc day da
ban hanh huéng dan cho cac téa dnxac dinh thé naola hén nhéan
lam vao tinh trang trdm trong, doi s6ng chung khong thé kéo dai
va muc dich hén nh4n khong thé dat dugc trong Nghi quyét s6
02/2000/NQ-HDTP". Mic du hién tai Luat Hon nhén va gia
dinh nam 2014 da thay thé Ludt nam 2000, nhung dén nay day
van la vin ban duy nhét cé quy dinh lam thé nao d€ xdc dinh
tinh trang vg chong trdm trong va, vi vdy, van tiép tuc dugc ap
dung trong bdi canh Luit ndm 2014.

Bang doi chiéu sau day cho thdy mtc d¢ théa man cia cac
tinh tiét trong vu viéc v6i cac yéu cdu tai di€ém a.1 muyc 8 cua
Nghi quyét s6 02/2000/NQ-HDTP d€ xac dinh tinh trang cua
vg chong trdm trong. Chu y 1a chi cdn mdt trong cdc cin c&
(A), (B) hoidc (C) 1a da cb du co s& dé x4c dinh tinh trang ctia
vo chong trdm trong. Huéng dan ti€p theo vé doi s6ng chung
khong thé kéo dai (diém a.2) dya vao viéc tda 4n xic dinh nhu

' Nghi quyét s6 02/2000/NQ-HDTP clia H6i déng tham phan Tda an nhén dén
t8i cao ngay 23 thang 12 nam 2000 huéng dan ap dung mét s6 quy dinh
cuia Luat Hon nhan va gia dinh nam 2000.
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thé nao vé tinh trang hén nhéin & di€ém a.1"*. Huéng dan vé xic
dinh muc dich hén nhéan khéng dat dugc (di€m a.3) cé yéu té
“khoéng con tinh nghia vg chong”. Yéu t6 nay c6 thé ndi ciing

phu thudc vao két ludn ctia toéa an vé tinh trang vg chéng da xac
dinh theo diém a.l.

Bang 2. Can cir vé tinh trang vo’ chéng tram trong cho cac baéi
canh dua trén tinh tiét

Tinh tiét Chi L. xac dinh Chi L. vi pham Anh S. c¢6 hanh vi
tinh cam vog nghia vu chung  hanh hung, xam
chéng khéng thay. hai vé thé chat, tinh
con, cling khéng than chi L (tinh tiét
thé han gan. chua dugc tda an
Anh S. khang xac minh)
dinh tinh cam vg
chdéng van con
va mong muén
duogc doan tu

Canci (A) (B) (C)

lyhén - Vo, chéng - Vo chéng - Vo hoéc chéng

(muc khong thuong khéng chung luén co6 hanh vi

8.a.1.) yéu, quy trong, thuy v&i nhau ngugc dai, hanh ha

cham saéc, gilp
d& nhau [...]

- Pa duoc ba
con than thich
clia ho hodc co
quan, t6 chirc,
nhac nhd, hoa
giai nhiéu lan

nhu c6 quan hé
ngoai tinh

- b3 duoc ba
con than thich
clia ho hoac

co quan, té
chirc, nhac nhd,
khuyén bao
nhung van tiép
tuc cé quan hé
ngoai tinh

nhau [...]

- B3 duoc ba con
than thich cua ho
hodc co quan, t6
chtrc, nhac nhd,
hoa giai nhiéu lan

0 Xem diém a.2 khodn 8 Nghi quyét s6 02/2000/NQ-HDTP, Tidd, “Dé ¢cé co s&
nhan dinh d&i séng chung ctia vo chéng khong thé kéo dai duoc, thi phai
can clr vao tinh trang hién tai clia vo chéng da dén murc trAm trong nhu
huéng dan tai diém a.1 muc 8 nay. N&u thuc té cho thdy da duoc nhic
nhé, hoa giai nhiéu Ian, nhung van tiép tuc c6 quan hé ngoai tinh hodc van
tiép tuc séng ly than, bd mac nhau hodc van tiép tuc ¢é hanh vi nguoc dai
hanh ha, xic pham nhau, thi c6 cén cr dé nhan dinh rang doi séng chung
clia vo chdng khong thé kéo dai duoc”.
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Cac tinh tiét dugc xdc minh tai phién toa nhu phan tich &
trén cho thdy tinh trang cia cu¢c hén nhan trong vu dannay da &
muc tram trong b&i mot bén trong cudc hon nhan xac dinh rang
minh da hét tinh cadm vg chong, va chinh ngudi nép don ly hén
da khong con chung thuy véi ngudi con lai. Nhan dinh nhu trén
c6 thé thdy trong nhiéu ban 4n khac khi mét bén cuong quyét
yéu cdu ly hon con bén kia mong mudn dugc duy tri hon nhan.
C6 thé ké @én hai vi du sau.

Ban dns6285/2022/HN-PT cta Toéa dnnhan dan Thanh pho
H6 Chi Minh da xem xét toan bo bdi canh ctia cuéc hén nhan dé
di dén lap luan “vg choéng c6 nghia vy thuong yéu, chung thuy,
ton trong, quan tdm, cham séc, giup d6 nhau; cung nhau san
sé, thuc hién cdc cong viéc trong gia dinh; nghia vu séng cung
v6inhau. Nay 6ng T va Ba G méi ngudi s6ng 01 noi, khong con
quan tdm, chim séc nhau, khong c6 kha ning doan ty, han gin”.
Trén co s& d6, mac du o6ng T 1a bi don c6 yéu cau bac don khai
kién ly hon d€ vg chong doan ty nhung lai khong dwa ra dugc
phuong én han gin, tda 4n cdp phiic thim van dong y véi quyét
dinh cua toa dn cdp so thdm cho phép ngudi vg dugc ly hon'.

Mot vi du khiac cho thdy lidp ludn nay dugc 4p dung phd
bién 12 Ban 4n s 213/2018/HNGD-ST cua Tda 4n nhin dan
thanh ph6é Ca Mau véi ldp ludn thita nhdn quan hé hén nhan
gitta nguyén don va bi don da dén mtc tram trong. Nguyén don
trong ban dn nay la anh H. ciing dugc toa xdc dinh 1a c6 quan hé
tinh cdm v&i nguoi phu nit khac. Mdc du bi don 1a chi N. thay
d6i y kién tai phién toa, khong chdp nhén yéu cau ly hén nhung
toa d4n van nhin nhdn ring “..trong doi s6ng hén nhan, gitta vg
chong phai thit sy yéu thuong, quy trong va chim séc nhau thi
md&ixay dyng dugc gia dinh hanh phic, néu mét bén chéng hodc

s B&n an cua Toa dn nhén dan Thanh phé H6 Chi Minh s6 285/2022/HN-PT
ngay 27/5/2022 V/v ‘Tranh chép ly hén, nudi con’ <https://congbobanan.
toaan.gov.vn/2ta1050942t1cvn/chi-tiet-ban-an.> truy cap ngay 17/10/2022.
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vg khong con tinh cam nita thi cudng ép chung s6ng véi nhau
cting khong mang lai két qua, khong dung véi muc dich tot dep

ctia hon nhan™.

Ban 4n néu trén co6 tinh tiét cot 16i tuong ty véi Ban dn s6
04/2018/HNGD-PT dugc phan tich trong bai nay, d6 la ngusi
khai kién ly hon ciing chinh 1a ngudi vi pham nghia vu chung
thuy va nguoi con lai khéng chdp nhén yéu cau ly hon d6. Tuy
nhién, hai h¢i dong xét x& da c6 cac nhan dinh trdi ngugc nhau.
Cé 1é Toa an nhén dén thanh phé Ca Mau coi su vi pham nghia
vu chung thuy, cho du xudt phat t nguyén don, la yéu t6 khing
dinh mét bén da khéng con tinh cdm nita dan dén muc dich hén
nhan khong dat dugc. Trong khi Toa dn tai Ban 4n s6 04/2018/
HNGD-PT nhin nhédn nguyén don cé “16i” trong quan hé vg
chéng va can dp dung Diéu 19 Luit Hon nhén va gia dinh nam
2014 d€ stia chita16i1am d6. Nhu vdy, nghia vu chung thuy dugc
nhin nhén nhu thé nao trong xa h¢i Viét Nam va liéu cac quan
niém chung vé nghia vu chung thuy c6 dnh huéng dén viéc hoi
dong xét xtt danh gia cc tinh tiét?

Trong lich s, B¢ luat Hong Dtc quy dinh hai truéng hop
ngudi vg dugc phép xin ly hon chéng: Khi chéng bé ling vg 5
thing (Piéu 308), khi con ré ming nhiéc bé me vg (Diéu 333).
B¢ ludt nay dugc nhiéu chuyén gia danh gia 1a hoan thién nhat
trong lich st nha nudc phép ludt phong kién Viét Nam', va quy
dinh trén cé thé dugc coila di€ém tién b khi trao quyén chi dong
ly hon cho phu n@. Tuy nhién, d4u 4n bat binh déng vin nim &
viéc nguoi chong co thé ly hon vg trong bay trudng hgp nguosi
vg pham phai (con goi 14 that xuit): khong con, ghen tuéng, ac

6 Ban dn cta Tda an nhan dan Thanh phé Ca Mau, tinh Ca Mau s6 213/2018/
HNGD-ST ngay 30-10-2018 V/v tranh chép ly hén < https://congbobanan.
toaan.gov.vn/2ta230317t1cvn/chi-tiet-ban-an> truy cap ngay 27/8/2022.

7 Hoang Thi Kim Qué, ‘Bdo vé& quyén lgi phu nit trong Luat Héng Blrc (Lé
Triéu Hinh Luat) - Tinh tién bd, nhan van va gia tri dwong dai’ (2012) 28 Tap
chi Khoa hoc BPHQGHN, Luat hoc, tr. 199-200.
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tat (mic cdc bénh nhu phong, hui), dim dang, khong kinh cha
me, 14m 18, trdm cip (Diéu 310). BS luat phong kién cudi cling
la Hoang Viét luat 1é gitt nguyén quy dinh cho phép ngudi chong
dugc ly hon néu nguodi vg pham vao thit xudt. Nhu vay, cin ctly
hén ma nam giéi dugc dua vao c6 pham vi rong hon cua nit gidi,
trong d6 c6 nguyén nhén ti viéc nguoi vg khong chung thuy
(dam dang). Diéu nay thé hién sy ky vong ctia céng ddng vao
sy thuy chung ctia ngudi phu n 16n hon véi nam gisi. Trong xa
h¢i Viét Nam hién dai, ky vong nay van dugc béo lvu khi “chung
thay van la thuéc do phdm gid ctia ngudi phy nit khi ho dugc ky
vong la nhan t6 git gin cho sy ém am, t6t dep cua gia dinh vaxa
h¢i”. Cu thé, két qua khéo sat cta dé tai khoa hoc “Cac gia tri
co ban cua gia dinh Viét Nam” thyc hién trong giai doan 2017 -
2019 cho thdy gia tri “chung thuy quan trong hon véi phy nit” c6
ty 1é dong y cao la 66,2%'. Trong mét nghién citu vé nam gidi
dugc thuc hién bdi Vién Nghién cu Phat trién xa hoi, khao sat

cho thdy cach nhin ctia nam giéi nhu sau:

- 92,8% dong y raing “Thién chic cta phu nit 1a chim séc
cho gia dinh, lam hau phuong viing chic cho sy nghiép
ctia chong”

- 82,7% dong y rang “Phu nit nén chiu dung va hy sinh dé
gi® gia dinh hanh phuc™.

Nhu vy, nhiém vu ctia ngudi phu ni trong gia dinh 1a cham
soc va gilt gin gia dinh hanh phtc la mét quan niém phé bién
trong suy nghi ctia da s6 nam giéi dugc khao sat. Day c6 thé coi
1a mo6t khudn mau gidi (gender-stereotyping) dang ton tai trong

8 Tran Thi Minh Thi, ‘Nhirng gia tri co ban ctia gia dinh Viét Nam duong dai va
mot s& van dé dang dét ra’ (2021) 31 Tap chi Nghién ctru Gia dinh va Giéi
tr. 13.

% Vién Nghién ctru Phat trién xa hoi, Nam gidi va nam tinh trong mét Viét Nam
hoi nhap — Nhitng phat hién chinh va ham y d6i véi binh dang gidi (Nha xuat
ban Phu nir Viét Nam 2020) tr. 17.

135



HUGNG DEN BAN AN NU QUYEN VIET NAM

nhin thic va trong hanh d¢ng & xa hoi Viét Nam duong dai°.
Khuén mau gidi nay ton tai va dn dinh vai tro cta phu n& vanam
gidi tir khi ho m&i chao d6i va la san phdm ctia qud trinh xa hoéi
héa?, titc 1a két qua ctia kién tao xa hdi (social construction).
Hay néi cach khac, con ngudi tir khi chao d6i da bi mic dinh
mot s6 vai tro thudc vé giéi ma ho bi phan loai vao. Tt nghién
cttu trén c6 thé cho thdy, ngudi phy nit trong xa h¢i Viét Nam bi
rang budc bdi nghia vy chung thuy ning né hon nam gidi, boi
vi sy vi pham nghia vy nay sé din dén viéc ho khong thé hoan
thanh thién chtic ctia phu nit 1a cham lo cho gia dinh va gi@t gin
hanh phuc gia dinh. Vi thé, ho gap khé khian néu mudén chim
dit cudc hon nhén khi ma phai mang trong minh thién chic d6
va ngudi chong cuong quyét véi viéc duy tri d6i s6ng vg chong.

Mot diém cdn luu y thém la nhén dinh cua toa dn cdp phuac
thdm trong Ban 4n s6 04/2018/HNGD-PT da khong thdm tra
tinh tiét trong 16i khai ctia nguyén don, cho rang bi don hanh
ha va xdm pham thé chdt, tinh than cta nguyén don. Nén ching
dé béo vé lgi ich cua cac bén trong cudc hén nhin can xem xét
mot cach thich dang cac tinh tiét d€ tra 16i cho cau hoi liéu day
c6 phaila mdt cuoc hon nhan cé nguy co xay ra bao luc gia dinh.
Bd&i ban an khong dé cdp dén tinh cdp thiét cta viéc lam rd céac
chi tiét nay nén can phai nghi t&i gia thiét. Néu nhiétng hanh vi
nay thyc sy xay ra, liéu c6 phdi ching déu dugc bién minh béily
do nguoi vg da khong hoan thanh nghia vu chung thay?

0 Khudn mau gidi duoc hiéu la ‘M6 ta cac thudc tinh, dic diém va vai trd nhat
dinh d8i v&i moi ngudi dua trén gidi tinh cla ho. Binh kién gidi co thé tiéu
curc (vi du: phu nir 14i xe t6i, dan 6ng khong thé thay ta) va lanh tinh (tic 1a
phu nit 12 ngudi chdm séc t6t hon, nam gigi manh mé hon). Khuén mau
giGi tr& nén c6 hai khi né han ché céc Iwra chon trong cudc séng clia mot
ngudi, chang han nhu hoat déng dao tao va con dudng nghé nghiép ciing
nhu k& hoach cudc séng.” Xem UNICEF Regional Office for South Asia,
‘Gender Equality: Glossary of Terms and Concepts’ (11/2017) <https://www.
unicef.org/rosa/media/1761/file/Gender%20glossary%200f%20terms %20
and%20concepts %20.pdf> truy cap ngay 9/01/2022.

U pell hooks, NiF quyén cho tat ca moi ngurdi (Nha xuat ban Phu nir Viét Nam
2022) tr. 24.

136



BAN AN SO 5: YEU CAU LY HON BON PHUONG

Viéc xét xt vy viéc vé hon nhan va gia dinh cdn c6 sy nhay
cam vé gidi trong boi canh xa hdi Viét Nam, ddc biét khi co
nhiing bing chiing cho thdy sy ton tai ciia khuén mau gidi trong
quan hé gia dinh, cy thé 1a quan niém vé nghia vu chung thuy.
Nhay cam gidi ham y viéc ¢6 nhan thic dugc cac nhu cduy, vai
tro, trach nhiém mang tinh xa hi ctia phu n#& va nam gi&i nay
sinh ti nhitng ddc diém sinh hoc v6n c6. Nhiing su khac biét d6
dan dén khéc biét gidi vé kha ning ti€p can, kiém sodt ngudn
lyc va mic 6 tham gia, hudng loi trong qua trinh phat trién cta
nam va n&*>. Nhay cam gidi 1a hanh trang can thiét trong cac
hoat dong xét x@ bdi trong mot thdi gian dai, xa hoi Viét Nam
ton tai cdi nhin trong nam khinh nt. Thiéu di s¥ nhay cam gidi,
ban 4n chua can nhic téi sy cdn thiét cua viéc duy tri cudc hon
nhan nay thong qua tim hiéu ban chit ciia mau thuin ma chidya
vao yéu t6 “16i” ctia ngudi phu nit va nguyén vong ctia nguoi dan
ong. Hé qua ctia viéc duy tri mét cudéc hon nhan cé ddu hiéu bao
hanh gia dinh ciing nhu bé qua tinh cam, thai d¢ cia mot bén
d6i v6i cudc hon nhan sé mang dén nhiéu tiéu cyc cho cac thanh
vién cta gia dinh hon la nhiing gia tri tich cuc cta viéc duy tri

cudc hén nhan d6.

4. Dong gop cua ly thuyét phap luat nir quyén

Qua trinh dp dung ly thuyét phap luit ni quyén d€ danh gia
chidt lugng ban dn cho thdy ly thuyét nay da cung cap nhiing
phuong phéap tu duy c6 y nghia trong viéc ning cao mic d6 nhay
cam gidi khi xem xét cdc ban 4n ma cé bén lién quan la nit gidi.
Mic du trong pham vi cia ndi dung ban an va bai viét nay, ching
t6i khong c6 diéu kién lam r6 liéu bao hanh c6 xay ra hay khong,
hay liéu chu toa phién toa c6 bi anh huéng béi khuén mau gisi
hay khéng, tuy nhién khi tinh tiét vé bao hanh khéng dugc lam

sang td, nhitng thio ludn cda cic hoc gia nit quyén da thuc ddy

U Phan Thi Lan Hrong and Bui Minh Héng, Tai liéu tdp hudn hoa giai co sé cé
nhay cam giéi danh cho hoa gidi vién (Nha xudt ban Lao déng 2020) tr. 13.
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ching t6i tim kiém céu trd 16i cho cau héi cdn nhic gitta nguy co

va ich 1gi ctia cudc hén nhéan nay déi véi nguyén don.

Finley ldp ludn rang hé thong phép luat do dan 6ng da tring,
c6 vi tri cao trong xa hoi kién tao, va vi vdy, ngén ngt phap luét
va nguyén tic cua phdp ludt cing do ho dinh nghia va déng
khuén. Diéu nay khién cho goc nhin cta ho trd nén xa la véi
nhiing ngudi yéu thé, nhitng nguoi thudng xuyén chiu tac dong
bai xa hoi va khong cé ddc quyén dugc diing ngoai d€ quan sat
“khach quan” nhu nhitng ngudi dan 6ng kia*’. C4u hoi dit ra
14 viéc xem xét va cdn nhic diém nhin cd nhéin cta cic bén liéu
c6 nén bj chi trich 1a qué cht quan khéng? Béi chinh suy tu caa
ho - ngudi trong cudc cling cdn phdi dugc can nhic thi mét ban
an mé&i hoan thanh nhiém vy thyc thi c6ng ly ciia minh. Finley
nhdn manh ring, ly thuyét n&t quyén hudng t&i su quan tim
dén nhitng trdi nghiém va tiéng ndi cia ngudi phu ni, nhic nhé
ching ta phai nhin vao béi canh lich s, xa hdi va chinh tri ¢
tranh sa vao sy mo ho cua tinh “khich quan”*. Chinh vi viy,
viéc soi chiéu lai vao lich st phép luit, bdi canh xa hoi d€ dit ra

mot sy hoai nghi c6 co sd la cin thiét.

Diéu nay khong déng nghia véi viéc trong moi phién toa,
viéc nhin nhén tdc dong ctia b6i canh xa hoi, lich st c6 thé dan
dén mot két qua khac. Hunter nhdn manh ring, mét thdm phan
du cé lap trudng ni quyén sé khong dua ra quyét dinh chi dya
trén niém tin chinh tri, xa hdi va triét hoc ctia ngudi thdm phan.
Tht quyét dinh ban an 14 tinh tiét vy dn va cdc nguyén tac phap
ly dugc ap dung®.

2 Lucinda M Finley, ‘Breaking Women'’s Silence in Law: The Dilemma of the
Gendered Nature of Legal Reasoning’ (1989) 64 Notre Dame Law Review,
tr. 893.

00 Lucinda M Finley (1989), Tidd, tr. 905

% Rosemary Hunter, ‘An Account of Feminist Judging’ trong Rosemary Hunter
va cac tac gia (bién tap), Feminist Judgments: From Theory to Practice (Hart
Publishing 2010) tr. 31.
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Thoéng qua viéc 14p bang doi chiéu tinh tiét, cic ldp ludn cua
toa an trong ban dn nay thé hién xu huéng chdp nhin tinh tiét
c6 mau thuan thudc géc nhin ctia ngudi chéng. Viéc chdp nhan
tinh tiét m4u thudn ma khong c6 thém cidc ndi dung phén tich d¢é
chting minh rang cu¢c hon nhan ctia anh S. va chi L. c6 thé tiép
tuc dugc duy tri mot cach lanh manh cho thay lap ludn ctia Toa
chua chit ché va con du dia d€ hoan thién thém. Viéc d6i chiéu
quan diém cua cac bén dya trén phuong phédp ludn ni& quyén da
gidp nhin nh4n dugc khodng tréng nay trong ban an.

Nhu viy, viéc 4p dung ly thuyét phip ludt n& quyén trong
pham vi bai viét nay khong dan dén nhu cdu thay d6i quy pham
phap ludt ma dan dén nhiing yéu cau vé viéc ap dung phép luat
dua trén cic quy pham dang cé. Ly thuyét phdp luit n@ quyén
cing khong khién viéc ap dung phap luét tré nén thién vi phuy
nii, thay vao d6, viéc ap dung ly thuyét nay gitip danh gid nhiéu
khia canh ctia mgt vdn dé. So sanh v6i nhitng ban an khéc giai
quyét ly hon don phuong, nhitng 1ap ludn cta bai viét nay cling
dugc céc toa dn don vi khac 4p dung dé€ xtt 1y cac vu 4n ly hoén
tuong tu. Viéc ap dung tu duy boéi canh héa da gitup qua trinh
nhin nhén viéc 4p dung phép ludt dugc cu thé va phu hgp hon,
va quan trong nhat, cic ldp ludn dugc cing c6 béi mot phuong
phap luédn r6 rang va mach lac. Bén canh d6, phuong phép nay
con gitup dwa nhitng géc nhin ctia nhitng nhém ngudi thiéu tiéng

noi vao linh vyc phap luit.

Cu6i cung, moét chi tiét thu vi dugc phat hién ra khi nghién
ctu ban 4n nay, d6 1a, mic du thdm phan chu toa phién toala n&
gidi nhung phan quyét cia ngudi nay di ngugc lai phdn quyét cé
lgi cho nguyén don l1a ni gidi. Mic du c6 mét s6 nhidn dinh cho
rang tham phan Ia ni gidi sé thau cdm nhiéu hon véi nguyén
don la n@, hodc it nhat ho dugc cho la c6 xu huéng bao vé cac
nguyén tic binh ding giéi. Tham chi trong nganh tu phap Viét
Nam, m¢t s6 dia phuong ciing duy tri mét géc nhin ning dinh
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kién gidi vé vai tro ctia nit thdm phan khi cho ring ban ning cta
ngudiphuy nit sé gitp ho nhay cam, tinh té hon trong viéc xoa diu
cing thing cua gia dinh duong su?®. Hién tugng nay dung nhu
quan sat cia Hunter, d6 1a thdm phan la ni gidi khong nhat thiét
sé tao ra sy khdc biét so v6i thdm phan la nam giéi, di€m cot 16i
phéi la mét thdm phan c6 tinh thdn n& quyén®. Gibi tinh cta
thdm phan khong quyét dinh dugc phuong phép tu duy cing
nhu quan diém cua ho.

5. Ban an nir quyén

Thoéng qua viéc ap dung ly thuyét phap luat nit quyén, nhém
tac gia dé xudt mot phan quyét gid dinh mdéi c6 thé dam béo
dugc quyén lgi cua nguyén don vy dn ly hoén va tudn tha yéu
cdu vé cdn ctd ly hon ctia Luidt Hén nhan va gia dinh nam 2014.
Trong ti€u muc nay, nhom tac gia thiét ké ra mét phién ban bo
sung Nhan dinh ctia Toa 4n cho Ban 4n s6 04/2018/HNGD-PT
cuia Toa 4n nhan dé4n tinh Ldm Do6ng véi tu cdch mot phién ban
khic phuyc cic di€m chua chit ché da dugc nhém néu trong bai

viét. Cu thé nhu sau:

[...]
NHAN PINH CUA TOA AN

Vé quan hé hon nhéin, anh Nguyén Tién S. va chi V6 Thi
Thuy L. két hon tit nam 2014 theo quy dinh cua phép ludt nén
hén nhan cta anh, chi dugc phép ludt cong nhén va bao vé. Theo
chi L., v¢ chong thuong phat sinh mau thudn do anh S. khong

cé viéc lam 6n dinh va khong c6 trach nhiém véi gia dinh nén

2% “Vaj trd clia nir thAm phan trong gidi quyét 4n hén nhan va gia dinh tai TAND
thi xa Bién Ban’ (Toa dn nhén dén thj x& Dién Ban, 18/10/ 2019) <https://
toaandienban.gov.vn/vai-tro-cua-nu-tham-phan-trong-giai-quyet-an-hon-
nhan-va-gia-dinh-tai-tand-thi-xa-dien-ban.html> truy cap ngay 27/8/2022.

27 Rosemary Hunter va cac tac gia, ‘Feminist Judgments: An Introduction’
in Rosemary Hunter va cac tac gia (bién tap), Feminist Judgments: From
Theory to Practice (Hart Publishing 2010) tr. 6.
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vg chong thudng xdy ra tranh cai. Theo anh S., mau thuin nay
chi phat sinh khi chi L. c6 quan hé tinh cam vé6i ngudi khac tu
nam 2016. Xét thdy mau thuin ctia anh S. va chi L. trinh bay la
c6 that, trong d6, chi L. da thita nh4n cé quan hé tinh cam véi
ngudi khdc trong thoi gian chung séng véi anh S. Hon nita, chi
L. choranganh S. da c6 cichanh vi quay r6i va hanh hung minh
va gia dinh. Mau thuan nay kéo dai tit nam 2016 t&i nay.

Trong qua trinh gidi quyét vu 4n, Toa dn cdp so thdm da hoa
giai dong vién dé€ chi L. va anh S., han gin, doan ty gia dinh, tuy
nhién tai Toa dn cdp so thdm va cdp phuc thdm chi L. van kién
quyét yéu cau ly hon véi anh S. Nhu vay, hai anh chi da c6 du
thoi gian d€ suy nghilai tinh cdm vg chéng, tuy nhién ca hai déu
khong dua ra céc gidi phdp phtt hgp d€ han gidn mdi quan hé nay,
tham chi con c6 ddu hiéu dan dén nhitng hdu qua tiéu cyc. Hoi
dong xét x thay rang trong doi s6ng hon nhan, gifta vo chong
phai théit sy yéu thuong, ton trong va chim séc nhau thi méi
x4y dung dugc gia dinh hanh phic, néu mét bén chéng hodc vg
khong con tinh cdm nita thi cudng ép chung séng véinhau ciing
khong mang lai két qud, khong dat dugc muc dich tét dep cua
hén nhan. Do d6, c6 can cit d€ nhén dinh quan hé hén nhén gitta
anh S. va chi L. da dén muc tram trong, doi s6ng chung khong
thé kéo dai, muc dich hon nhan khéng dat dugc nén yéu cau cua
chiL. vé ly hon dugc chdp nhan.

TAI LIEU THAM KHAO

Sach

bell hooks, Nir quyén cho tdt cd moi ngudi (Nha xuit ban Phu nit Viét Nam
2022).

Phan Thi Lan Huong and Bui Minh Hong, Tai liéu tdp hudn hoa gidi co s6 cé
nhay cdm gidi danh cho hoa gidi vién (Nha xudt ban Lao dong 2020).

Rosemary Hunter, ‘An Account of Feminist Judging’ in Rosemary Hunter,

Clare Mcglynn, and Erika Rackley (bién tap), Feminist Judgments:
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(Bdn pIcH)

§ Banan s6 56/2019/DSPT ngay 17/9/2019 clia Toa &n nhén dan tinh Binh
Binh vé viéc “Tranh chép thira ké tai san va dé nghi hily bo gidy chirng nhan
quyén st dung dat”

Nguyén Thi Kim Chung

1. Gi&i thiéu

B¢ luat Dan sy nam 201S c6 nhitng quy dinh cho phép vg va
cac con c6 quyén yéu cdu phén chia phan di sdn ngang nhau déi
V@i tai san gia dinh khi mét thanh vién trong gia dinh qua di'.
Muc dich cua nhiétng quy dinh trong B ludt Dan sy ndm 2015 1a
dé nhim trao cho phu ni trong xa hoi Viét Nam cac quyén déi
vGi tai san trong khi thira ké*. Mic du da c6 nhiing quy dinh
ro rang vé nhiing quyén ndi trén, phu n& van phai déi dién véi
nhiéu rao can phdp ly va vin héa khi thuc hién quyén thira ké
di sdn cta ho, nhat 1a khi ma di sdn cta ngudi da khuat d€ laila
dat dai.

Mic du Hién phép ctia Céng hoa Xa héi Chu nghia Viét Nam
nam 2013 va Luat D4t dai ndm 2013 khang dinh quyén ctia phu
n@ trong viéc thita ké dat dai, nhung van héa chung vé viéc phu

0 B6 luat Dan sy nam 2015.
0 Bo luat Dan sy nam 2015.
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nit s¢ hitu quyén st dung dit van con ton tai nhiéu vin dé°.
Thuc té, phu n@@ vin phai d6i dién nhiéu thach thic trong viéc s&
h&tu nhitng nguoén lyc kinh té hoic tai chinh mac du da cé nhitng
thiét ché chdng lai sy phan biét d6i xtt vé€ gidi. Trong boi canh
chung cua xa héi khi ma ngudi con gdi thuong khong dugc can
nhic trong di chic caa cha me dé€lai, d6ng thoi theo quan diém
truyén thong: “vai tro duy nhdt” cing dong thoi la “muc dich
séng” cuia ngudi vg l1a phuc vu ngudi chong?, thi vin dé hiéu,
nhin nhén va bao vé quyén thira ké dat dai cua ngudi phu ni

cang tré nén dang luu tam.

Quyén tai san doéng vai tro quan trong trong vin dé binh
dang gidi. Bat dailaloai tai san c6 gid tri va viéc s hitu d4t giap
phu nit & nhitng ving néng thoén tao ra thu nhép, hoa lgi thong
qua cac hoat d6ng nong nghiép. Cac nghién cttu trudc day cho
thdy néu nhu ngudi phu nt ki€ém sodt thu nhép cua gia dinh,
thi vdn dé dinh dudng cho con cai hodc nhitng bita an cda gia
dinh sé dugc cham lo nhiéu hon so véi gia dinh ma thu nhép do
nam gidi ki€ém soat. Allendorf chi ra ring khi phu ni s& hitu dat
dai thi tiéng néi cua ho mang tinh quyét dinh (d4y 14 mét hinh
thiic trao quyén cho phu nt), va kha ning suy dinh duéng cua
nhitng dtra tré c6 me la ngudi s& hitu dat dai la it hon°. Tai An

8 Christine Bonnin and Sarah Turner, “A Good Wife Stays Home’: Gendered
Negotiations over State Agricultural Programmes, Upland Vietnam’ (2014)
21 Gender, Place & Culture tr. 1302.

0 Kanaiyala Motilal Kapadia, Marriage and family in India (Oxford University
Press, 1958) tr. 169, trich tir Karine Bates, ‘The Hindu Succession Act: One
Law, Plural Identities’ (2004) 36 The Journal of Legal Pluralism and Unofficial
Law tr. 119.

5 Keera Allendorf, ‘Do Women’s Land Rights Promote Empowerment and
Child Health in Nepal?’ (2007) 35 World Development tr. 1975; Nitya Rao,
‘Land Rights, Gender Equality and Household Food Security: Exploring the
Conceptual Links in the Case of India’ (2006) 31 Food Policy tr. 180; Supriya
Garikipati, ‘The Impact of Lending to Women on Household Vulnerability and
Women’s Empowerment: Evidence from India’ (2008) 36 World Development
tr. 2620 trich t&r Hope N. Johnson, ‘From the Ground up: An Analysis of the
International Regulation of Agriculture Using a Rights-Based Approach to
Food Security’ (PhD, Queensland University of Technology 2016).
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D9, Rao nhén dinh dan 6ng c6 nhiéu co héi hon doéi véi nhiing
cong viéc dong ang, tuy nhién phu nit lai cé it co hoi hon déi
v6i nhitng cong viéc bén ngoai gia dinh cta ho. Thém vao 4o,
Rao tiép tuc dit mét ciu hoiliéu quyén d6i véi ddt dai c6 dua dé
ddm bédo yéu t6 binh ding gidi va an ninh luong thuc? Hoc gia
nay lap ludn rang su binh dang trong ti€p cin cac nguédn luc cta
ngudi phu ni can phai gin lién v6i viéc ciing c6 moét loat nhiing
quyén mang tinh hé trg khac ching han nhu quyén quyét dinh
chinh tri. Garikipati chi ra ring tai An Do, cic khoan vay dugc
thuc hién b&i phy ni thuong dugc st dung d€ lam gia ting tai
san ciing nhu thu nhép caa gia dinh. O chiéu ngudgc lai, phuy n@
thiéu quyén d6ng s& hitu d6i véi nhitng tu liéu san xudt cé thé
dnh huéng dén vi thé ctia ho trong gia dinh. Trong khi nhin
chung cac hd gia dinh déu cé nhiing lgiich tif tin dung danh cho
phu nt, diéu nay khong han thiac ddy tién trinh binh ding gisi.
TS chiic Nong nghiép va An ninh luong thyc (FAO) uéc lugng
rang, chi dva trén sy phan bé dit dai hién tai, thi néu ni néng
dan c6 nhiing quyén tuong tu khi tiép cidn cac nguén luc khac
nhu nam gidi, thi ti 1é nguoi bi doi co thé giam tu 100 dén 150
triéu ngudi®. Bén canh d6, phy n cing c6 nhiéu tiém ning
hon trong viéc thuc hién cac bién phdp canh tac bén viing va
huéng dén dam bao an ninh luong thyc lau dai’.

Diém chung cta cac nghién ctu trén day cho thdy trao cho phuy
ni quyén s hitu dat dai c6 thé cai thién cudc sdng ctia phuy nii, ctia
gia dinh ho cing nhu ctia xa hdi néi chung. Ban 4n ma bai viét dé
cap thdo ludn vé vin dé quyén thita ké dat dai & mot cdng dong
noéng thén mién Trung cta Viét Nam, noi ma ngudi phu nit khong
dugc thita ké bat dong san cua cha me d€lai vi nhitng phong tuc tho

6 FAO, ‘The State of Food and Agriculture - Women in Agriculture: Closing the
Gender Gap for Development’ (2011).

7 Amy Trauger, ‘Because They Can Do the Work’: Women Farmers in
Sustainable Agriculture in Pennsylvania’ (2004) 11 Gender, Place & Culture
tr. 289.
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cung gia tién cua dia phuong. N6 cho thdy moét thuc té€ dang quan
tam xung quanh viéc Tda 4n Nhan dan Cép cao tai Da Ning (va
thyc té, tai Toa phtc thim tinh Binh Dinh) béc bé phong tuc
vu i con trai hon con géi trong nhitng vdn dé vé thira ké. Diém
dang cha y & day chinh la nhitng ngén ng® manh mé dugc su
dung trong ban dan d€1én an viéc phan biét d6i x con ton tai.

2. Tom tat ban an

Trong tranh chép thita ké nay, nguyén don chi Bui Thi Tuyét
H 1a con gai cta 6ng Bui Song Th. Déi tugng tranh chép la thia
d4t 915(B) va tai sdn gin lién trén d4t. Nhiing tai sdn ndy vén
thudc vé cy c6 cua chi H la 6ng Bui H1 va ba Nguyén Thi Th.
Ong Bui H1 va ba Nguyén Thi Th c6 vin ban ban giao huong hoa
tuyét tu ngay 29/7/1959 d€ chuyén giao tai sin cho 6ng Bui Q.
Vao ngay 04/01/1971, 6ng Buii Q c6 van ban ban giao huong hoa
tuyét ty d€ chuyén tai san cho em ruét va em déau ctia 6ng nay 1a
6ng Bui H va ba Tran Thi Th. Vao nam 1984, tai san dugc ding
ky thanh hai thia, thita 217 diang ky tén cta 6ng Bui H va thira
272 dang ky tén cua 6ng Bui Song Th, la con ca ctia 6ng Bui H.
Nim 1994, co quan c6 thdm quyén cdp gidy ching nhin quyén
st dung d4t cho 6ng Bui Song T d6i véi thua 272 v6i ma s6 méi
1a thita 915A. Thta dat 272 dugc tich thanh hai thia, mot 1a
thita 915N cho 6ng Bui Song Th va thia 916 cho 6ng Bui Song Ph.
Trén thita d4t 915N 13 nha thd ho. Ong Bui Song Th ban giao nha
tho, cc tai san tho cling trong nha va hai van ban ban giao huong
hoa tuyét tu cho 6ng Bui Song Ph vao nim 2003. Ong Bui Song Ph
chdm séc di san t ndm 2004 ciing d6ng thdi la ndm ma 6ng Bui
Song Th qua ddi.

Nguyén don cho ring thita dat 915B va cin nha thd cing té
tién la tai san ctia cha me chi va do vy, nguyén don c6 quyén
huéng di san nay. Pay la ly do nguyén don khai kién d€ doi lai
tai san.
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Toa an so thdm chédp thuin yéu cdu ctia nguyén don vé viéc
phén chia di san thira ké. Thita ddt 915B clung v&i can nha tho
cung t6 tién (udc tinh khodng 489 m? sé giao cho chi Bui Thi
Tuyét H vi chi la nguoi thira ké theo phap luat ctia 6ng Bui Song
Th. Can nha thd cung t6 tién phai giao cho chi Tuyét H theo
quyét dinh cta toa dn. Thém vao d6, toa bac yéu ciu doc lap
cua ong Bui Song Ph vé yéu cdu tuyén bo huy gidy chiing nhan
quyén st dung dat ctia thita dat s6 915 do 6ng Bui Song Th diing
tén dang ky.

Toa 4n cdp phuc thdm quyét dinh chi Bui Thi Tuyét H c6
quyén hudng di sin thita k€ mdt phin thia dit 915SB (khoang
231m?), trong khi 6ng Bui Song T, 6ng Bui Song Ph, ba Bui Thi
T, ba Bui Thi N va ba Bui Thi C cing huéng thira ké phan con lai
cta thtta d4t (khodng 160m?), bao gém cin nha thd cing té tién

va tai sdn gin lién véi dat.

Ban an sau d6 dugc xem xét theo thi tuc gidm d6c tham. Hoi
dong Thdm phdn Toa dn Nhén dan Cip cao tai Pa Nang quyét

dinh giti nguyén ban 4n ctia Toa 4n cdp phic thim.
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Hinh. So db cAy gia dinh
Ngudn: Quyét dinh Gidm déc thém s6 66/2021/GDT-DS ngdy 08/9/2021 cia TAND Cdp cao tai Ba Ndng

. Ba Nguyé
|———1 OngBuiH1 = Neuyen
\ ThiTh
1
Viédn ban ban giao huong hod tuyét ty' 1
1
1
[ [
: A o a .. Ba Trin Thi
——————— Ong BuUiQ f—=——] OngBuiH
Th
Vidn bdn ban giao huong hod tuyét ty 2
Ong BUi S Ong BUI S Ong BUi So
ng Bt Song ng Bul>ong ng Bil Song BA BUITHi T BA BUi Thi N Ba BUiThi C
T Ph Th
Thira 915A Thira 916 Thira 9158
Chi BUi Thi
Tuyét H

3. Biém dang luru y cta ban an tir géc nhin nir quyén

C6 nhiéu vin dé vé tha tuc xét x@ trong vu an lién quan dén
yéu cdu ctia nguyén don, bi don ciing nhu nhiétng nhan dinh cta
toa dn cdp so thdm xudt phat tu viéc chua hiéu thiu ddo tinh
tiét vu dn. Toa dn so thdm huyén A, tinh Binh Dinh da ra phin
quyét chdp thudn toan b yéu cdu ctia ngudi con gai; Tuy nhién,
cdn phén tich ky luGng tranh chdp nay tu goc d¢ giéi d€ hiéu ro
hon vdn dé.

Theo Hién phdp va B4 lu4dt Dan sy, nam gidi va phy ni déu cé
quyén thira ké binh dang nhunhau va diéu nay khéng cé ngoailé
d6ivédidisanla dat dai. Ban an so thdm dugc duara dva trén yéu
cdu cuanguyén don dugc hudng di san thira ké d€1ai béi cha me
cua nguyén don, bao gém mét cin nha va thirta dat véi dién tich
489m* Phong tuc dia phuong vé thd cung ngudi da khuit dé cao
vai tro cla nam gidi trong gia dinh va diéu nay da mic nhién cho

phép bac cta chi Tuyét H dugc quyén chiém giit va quan ly can
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nha thd cliing t6 tién ngay cé khi nhitng tai san d6 da dugc cha
cua chi Tuyét H diang ky s& hitu. Nhitng phong tuc nay da ngan
can chi Tuyét H trong viéc thita ké va vi pham quyén cta chi vé
viéc s& hitu tai sdn va xay dung céng trinh nha.

Ban 4n cta toa dn cdp so thim hudng dén bao vé quyén thua
ké ctia nguoi con gai duy nhdt khi cha me qua d6iva dé€laidisan
thira ké. Tuy nhién, toa cdp so thdm da khong can nhic nhiing
yéu t6 lich st cling nhu phong tuc thd cing ngudi da khuét & dia
phuong, von déng vai tréo quan trong trong nhiing van dé lién
quan dén thira ké tai Viét Nam. Néu chi Tuyét H la nam gidi,
thi phdn quyét cta toa an cdp so thim theo hudng cé 1¢i cho
nguyén don sé it c6 kha ning gay tranh cai hon vi ching ct duy
nhat dugc xem xét do6 la tinh phap ly cta gidy chitng nhan quyén
st dung d4t cua thua d4t s6 915B.

Phan quyét cta toa phic thim xem xét yéu t6 phong tuc dia
phuong va thuc tién thd cing ngudi da khuit cia Viét Nam. Toa
an xem xét ngudn goc thita dt cua thira 915 va nhiing thira dat
khéc (915A, 916), cling nhu nhitng ngudi thyc t€ dang quan ly
va st dung nhitng thita d4t ké trén (6ng Bui Song Th, dng Bui
Song Ph, 6ng Bui Song T). Tda 4n cip phic thdm da khong hoan
toan git nguyén phdn quyét ctia ban an so thim khi quyét dinh
chi Bui Thi Tuyét H c¢6 quyén thira ké mdt phan cua di sdn véi
dién tich 231m?. Can nha th& cung va dién tich con lai ctaa thua
dat 915B da dugc giao cho tit ca con chau con séng ctia cu Bui H
cung nam gi va quan ly, bao gom ba ngudi con gai ma von di trudc
day khong dugc chia thita ké. Phan quyét nay cta toa phic thim
cing dugc giti nguyén trong quyét dinh giam déc tham.

Nhin chung, quyét dinh cta toa dn cdp so thdm da thua
nhidn quyén ctia phy nt trong viéc thita ké di sdn ma cy thé Ia
chi Tuyét H (ngudi con gdi duy nhit ctia 6ng Bui Song Th) dugc
thira ké toan b¢ thita dat 915B bat k€ chi nay khong dugc phép
tho ctiing t6 tién hodc quan ly tai san huong hoa theo phong tuc
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dia phuong. Cang nghién cttu sdu hon vé ban an ta cang thdy
r6 rang khi cho phép chi Tuyét H thira ké toan bd thtra dit 915B,
phan quyét cua toa so thim da khong xem xét yéu t6 phong tuc
dia phuong va thuc tién tho ciing nguoi chét, s& hitu tai san huong
hoéa. Tuy nhién, di€u quan trong cin luu y d6 1a 6ng ba noi ctia chi
Tuyét H cing khong can nhic nhiing ngudi c6 cua chi dugc thita
ké di san va chi chia tai san cho ba ngudi con trai. Vila con c3,
6ng Bui Song Th dugc thita ké phdn di san c¢é nha thd cung tS tién
trén do. Do vy, vin vé vé bdt binh ddng gidi trong viéc thira ké bat
dong san trong tranh chdp nay khong chi gidi han & vy viéc ctia chi
H, ma con mé& rong hon dén nhitng ngudi c6 cta chi H khi nhiing
ngudi nay ciing khong dugc xem xét chia di sdn thira ké.

Quyét dinh gidm d6¢c thdm cua Hoi d6ng Tham phan Toa an
Nhén dan Cép cao tai Pa Nang giit nguyén nhitng nhén dinh
vé binh ding gidi, phong tuc dia phuong va truyén théng cta
Viét Nam trong viéc thita k€ quyén st dyung dat. Hoi d6ng Thim
phan phan chia phan dét va nha theo nhitng quy dinh hién hanh
vé thita ké, git nguyén phan quyét cta Toa cdp phic thdm ciing
nhu ddm bdo quyén thira ké ctia tdt ca cic bén ndi chung va yéu cau
ctia nguyén don néi riéng. Toa phic thim va Héi dong Tham phan
déu ghi nhén nhiing quy dinh vé thita ké khong c6 di chiic theo quy
dinh cua phép luit, xem xét nhitng tinh tiét ctia vy 4n tir thoi di€m
ong ba cua chi Tuyét H qua doi va d€ lai di san cho nhiéing ngudi
thira ké. Vi vay, ba nguoi con gdi ctia ho ciing c6 quyén thita ké di
san cta cha me ho d€1ai ngay ca khi ba nguoi con gdi nay da khong
dugc xem la nhitng ngudi cé quyén dugc thira ké di san theo phong
tuc ctia dia phuong, theo y chi ctia cha me va ctia nhitng nguoi
anh em trong gia dinh. Quyét dinh gidm d6c thdm ciing thita nhin
quyén cua chi Tuyét H dugc thita ké mdt phdn di san khéng bao
gom nha thd clng t6 tién. Quyét dinh nay khing dinh ngudi phu
nit c6 quyén trong viéc thira k€ di sdn l1a dat dai trong thuc té, trong
khi van lam hai hoa méi quan hé giwa luit va phong tuc dia phuong

lién quan dén viéc st dung tai san cho muyc dich thd cing t6 tién.
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Dé&hiéurd hon vé phdn quyét cua toa dn cdp phic thim va quyét
dinh gidm d6c thim, cin thiét phai tim hiéu vai tro ctia ngudi phu
nil trong xa hoi Viét Nam theo truyén thong Nho gido va nhiing
xung dot gitta phong tuc va quyén do phap luit quy dinh vé binh
dang gidi.

4. Nho giao

Trong quan niém truyén théng va phong tuc cua Viét Nam,
tai san gia dinh bao gém ca nhitng tai san phuc vu cho muyc dich
tho cung gia tién sé diac thu dugc phan chia hodc d€ lai cho
nhiing thanh vién nam cta gia dinh, thong thuong la ngudi con
trai trudng. Thyc té nay bat ngudn tir quan di€m Nho gido vé vai
tro va vi tri dac biét cia dan 6ng va phu ni trong xa hdi va tai gia
dinh, d6ng thoi né ciing giai thich tai sao ca nguyén don va ba
ngudi cé ctia nguyén don khong dugc thira ké di san c6 ngudn
goc la tai san huong hoa gia dinh, bao géom nha tho ciing t6 tién
va nhitng tai sdn gin lién trén d6. Viéc d6i xit khong binh ding
ma chi Tuyét H va ba ngudi c6 ctia chi gip phai khi thyc thi
quyén thira ké cing nhu khi khéng dugc can nhac cho phép s&
h@tu, quén ly tai san gia dinh da khic hoa r6 nét mét cach nhin
nhan rat gia trudng theo anh huéng ctia Nho gido.

Hoc gia Tran Ngoc Thém cho ring Nho gido dugc du nhép
vao Viét Nam t nh@ing ndm cua thién nién ky dau tién®va cé

anh hudéng sdu sic dén hau nhu tdt cad nhiing khia canh cta xa hoi

8 Tran Ngoc Thém, Tim vé ban sdc van hda Viét Nam (Nha xuat ban TP
HCM 1997); Xem thém Diana Santillan va cac tac gia, ‘Limited Equality:
Contradictory Ideas about Gender and the Implications for Reproductive
Health in Rural Vietham’ (2002) 4 Journal of Health Management tr. 252.
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Viét Nam®. Nho gido dua ra nhiing chudn myc dao ddc bit
ngudn ti nhitng 16i day ciia Khong Tu. Thém vao d6, H6 Tai
Hué Tam chi ra rang, nhitng cudc ddu tranh vi tu do ctia Viét
Nam trong nhiing thip nién ddu cua thé ky XX ciing tic dong
dén viéc bai trit nhitng tu tudng khit khe cia Nho gido trong gia
dinh'. Nhiing nguoi ddu tranh da truc ti€p hodc gian tiép tiép
thém stic manh cho ngudi phy nit thong qua nhitng hoat déng cu
thé. Du vdy, Nho gido van tiép tuc anh huéng nhu 1a mét truyén
thong vian héa va nhén thic tai Viét Nam. Nhitng nguyén tic
cua Nho gido van anh huéng xa héi Viét Nam dudi nhiéu hinh
thic khac nhau.

Bén canh nhiing nguyén tic Nho gido, phu n& nim gi® mot
vi tri thdp bé trong xa hoi khi tu duy Nho gido cho rang phu
n@ phai 1é thudc vao nam gidi''. Quan di€m nay da anh hudng
dén phu nit bing viéc ho ludn bi gin véi vai tro la me hién hodc
vg thdo hon la theo dudi su nghiép & bén ngoai xa héi'*>. Nhin
chung, phy n@ luén bj xem la ndm dudi quyén kiém soat cua
nam gidi thong qua “ba mdéi quan hé 1é thudc™ Nguoi con gai
luén phai nghe 16i cha me, ngudi vg luén phai nghe 16i chdng va

® Ingrid Grosse, ‘Gender Values in Vietnam - Between Confucianism,
Communism, and Modernization’ (2015) 3 Asian Journal of Peacebuilding,
tr. 253-5; Xem, vi du, Tam Nguyen va Holly Angelique, ‘Internalized
Homonegativity, Confucianism, and Self-Esteem at the Emergence of an
LGBTQ Identity in Modern Vietnam’ (2017) 64 Journal of Homosexuality, tr.
1618; Xem thém Christophe Duvert, ‘How is Justice Understand in Classic
Confucianism?’ (2018) 28 Asian Philosophy 295.

B Hue-Tam Ho Tai, Radicalism and the Origins of the Vietnamese Revolution
(Harvard University Press 1992); trich trong Cecilia Bergstedt, ‘The Lie of the
Land. Gender, Farm Work, and Land in a Rural Vietnamese Village’ (PhD,
University of Gothenburg, 2012).

0 Allison J. Wells, ‘Chinese Women Experience A Negative Side Effect of
the Growing Private Sector in Gender Based Employment Discrimination’
(1996) 6 INT'L & Cow L Reyv, tr. 525; trich trong Juliet Y. Mun, ‘The Impact
of Confucianism on Gender (In) Equality in Asia’ (2015) 16 The Georgetown
Journal of Gender and the Law, tr. 634.

B Megan Levonian, ‘Contemporary Women’s Employment in Japan: The
Effects of State-Mandated Gender Roles, Wars, and Japan, Inc’ (CMC
SENIOR THESES, 2013).
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ngudi me phai theo ngudi con trai'®. Nhitng ky vong xa hoi nay
d6i v6i nguoi phu ni thudng dugc thé hién théng qua nhiing
hinh anh biéu tugng nhim huéng ho tré thanh nhing nguosi
con gai, ngudi vg va ngudi me ngoan ngoan, dam dang. Vé ban
chit, nhitng nguyén tic Nho gido nhdn manh bén ddc tinh caa
ngudi phy nii: 1) lam viéc chidm chi, thu vén viéc gia dinh (céng);
2) ngoai hinh wa nhin (dung); 3) 15i &n tiéng néi cin thén, 1&
phép (ngén); cu x&t chudn muc, ding din (hanh). Thém vao do,
tu tudng cam chiu cang lam cho nhiing cd nhan c6 thai d6 mudén
dugc gan két v&i nhiing vi tri von da dugc xa héi dinh san cho
ho'. Vi viy, c6 thé thdy ring thadm chi trong xa hoi hién dai Viét
Nam, quyén tai sdn ctia ngudi phu ni bi gidi han bdi sy anh hudng
ctia Nho gido von da dn siu vao moi ngdc ngich ctia doi séng ti

thoi phong kién.

5. Pha v& nhirng rao can: Bau tranh cho nhirng quyén tai

san cua phu nir trong bdi canh duong dai & Viét Nam
Céch t6 chiic va thai d6 xa hdi 6 Viét Nam d6i v6i phu nit bi

anh hudng bdi lich st phat trién cua Nho gido'®. Tai Viét Nam,

8 David G. Marr, Viethamese Tradition on Trial, 1920-1945 (University of
California Press, 1981) tr. 192.

% Tran Dinh Huou, ‘Traditional Families in Vietnam and the Influence of
Confucianism’ trong Rita Liljestrom (bién tap), Sociological Studies on the
Vietnamese Family (Social Sciences Publishing House 1991) tr. 30.

5 Jeffrey Hatcher and others, ‘Cultivating Women'’s Rights for Access to Land:
Country Analysis and Recommendations for Afghanistan, Bangladesh,
Burkina Faso, Ethiopia, Ghana, Guatemala, Malawi, Mozambique, Uganda,
and Vietnam’ (2006, no date) <http://www.wluml.org/zh-hans/bibliography/
wrrc/content/cultivating-women%E2%80%99s-rights-access-land-
country-analysis-and-recommendation> truy cap ngay 25/7/2023; Kathleen
Barry, ‘Introduction’ trong Kathleen Barry (bién tap), Vietnam’s women
in transition (Macmillan 1996) tr. 1; Rosemarie Tong, Radical Feminism:
Libertarian and Cultural Perspectives’ trong Rosemarie Tong va Tina
Fernandes Botts (bién tap), Feminist Thought: A More Comprehensive
Introduction (Boulder: Westview Press, 1998) tr. 48; Pham Duy Nghia,
‘Confucianism and the Concept of Law in Vietham’ trong John Gillespie
and Pip Nelson (bién tap), Asian socialism and legal change: the dynamics
of Vietnamese and Chinese reform (Australian National University E Press
2005) tr. 76.
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Nho gido dugc xem la tu tudng chinh thong ti thé ky thi 13 dén
thé ky thi 19 va tit day, nhitng sy phédn biét mang tinh thibac vé
giGi dugc hinh thanh's. Sy phan biét nay tit d6 dan dén bit binh
ding gidi. Diéu nay c6 thé thdy thong qua mot nguyén ly “dan
ba thi phai 6 nha” ctia Nho gido, cho thdy vai tro thdp kém cua
phu n@. Trudc nam 1945, khi hé thong phong kién cting ton tai
v&i Nho gido thi tat cd dat dai thudc vé vua - ngudi sé phan phat
dat cho nhiing gia dinh quy téc hodc nhitng ngudi dugc vua dic
an. Trong do, chi nam gidi dugc xem la quy tdc vi phu nit khong
thélam viéc cho vua. Trong thuc té€ phong tuc ctia nhiéu noi cho
thdy nam gi&i sdn xudt, sé hitu va cé nhitng quyén dwa ra quyét
dinh d6i v6i dét dai, trong khi phu nit thi bi xem 13 nguoi ngoai
cudc. Chi moét s6 it phu ni Viét Nam dat dugc vi tri cao trong xa
héi véi nhitng nghia vu dugc nhin nhéan 1a ngang hang véi nam
gidi. Piéu nay cho thdy nhitng thay d6i hién tai, cy théla d6i véi
nhitng tang I6p c6 vi thé kinh té - xa hdi thap.

Theo Barry, van chua du diéu kién d€ nhitng phong trao phu
nit d6c 1ap & xa hoi Viét Nam hién dai nd ré ma nguyén nhan
chinh nim & sy dnh hudng ctia Nho gido. Nhitng cam két cua
Viét Nam d6i véivan d€ binh dang gidi thong qua viéc phé chudn
nhi@tng Cong udc quoc té nhu Cong udc vé loai béd moi hinh thic
phén biét d6i xt v&i phu ni'’, va Cong udc Qudc té vé cic quyén
kinh té, xa h¢i va vin héa'® da cho thdy né lyc huéng t&i binh déng
hinh thitc d6i v6i phu nit. Tuy nhién, bit binh ding gi6i van hién

6 Thi Ngoc Bich Nguyen, ‘Gender Equity in the Higher Education of Vietnam:
A Case Study of Women Faculty at Vietnam National University (VNU)-Ha
Noi’ (PhD, University of Oregon 2000).University of Oregon 2000

"7 Céng udc qudc t& nhu Cong udc vé loai bd moi hinh thirc phan biét déi
xUr v&i phu nir, m& dé ky két vao nam 1979, GA Res 34/184, 34 UN GAOR
Supp. (No.46) tai 193, UN Doc A/34/46 (cé hiéu luc vao ngay 3/9/1981).

8 Céng wdc Qubc t& vé cac quyén kinh t&, xa hoi va vin héa, mé dé ky két
16/12/1966, 993 UNTS (c6 hiéu luc tir ngay 3 thang 1 nam 1976).
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hién trong hé théng phap luét va xa hoi cua qudc gia'® ma nguyén
nhéin chinh ndm & sy thi€u co ché thyc thi phdp luit néi tai*’. Diéu
nay dic biét r6 trong trudng hop quyén st dung dit, khi phu n
Viét Nam van d6i mit v&i nhiéu thich thic d€ duge d6i x binh
dang. Quyén thira k€ d4t dai cta phu n@ Viét Nam thudng bi ti
chéi. Trong khi luat quy dinh “bat dong san tao 14p trong thoi
ky hén nhan thudc vé vg chéng”*', va “gidy chiing nhin quyén st
dung d4t phai dugc dung tén cua vg chéng™?, nam 2010 chi 30%
cac gidy chiing nhan quyén st dung dat c6 vg va chong cung ding
tén® va nim 2014 thi ti 1é ndy dat 55,6%**. Tilé c4d nhan nam giGi
diing tén trén gidy ching nhin quyén st dung dat hoic véi tu
cach 1a chu hd cao hon hin so v6i phu nii**. Diéu nay cho thdy,
phu n@@ Viét Nam thudng xuyén khong dugc ding tén dang ky
trén gidy chiing nhin quyén st dung dit cing nhu khong dugc
huéng thira ké dat dai tir gia dinh cta ho.

51. Can bang gilra phong tuc va quyén theo quy dinh
phap luat

Nhiing nghién cttu trudc day chi ra rang quy dinh phap luit
sé tdc dong dén viéc thyc hién phong tuc bén canh sy dnh hudng
cua nhitng nhan t6 nhat dinh khac. Vi dy, viéc cdn nhic gita
phong tuc va quy luit phédp luit vé binh ding c6 thé anh hudng

' Xem Charles Tucker va cac tac gia, ‘An Analysis of Human Trafficking
for Sexual Exploitation in Vietham and a Comprehensive Approach to
Combating the Problem’ (2010) 16 Journal of International Law & Policy tr.
437.

" Phan 1, Muc 1b, Quyét dinh s6 2351/QB-TTg clia Thu tuéng Chinh phti phé
chuén Chién lugc quéc gia vé binh dang gigi giai doan 2011-2020.

8 Luat Hon nhan va gia dinh nam 2014.
0 |uat DAt dai nam nadm 2013.

2 Jeffrey Hatcher va cac tac gia (2006), Tidd; World Bank, ‘Vietnam
Development Report 2011: Natural Resources Management’ (World Bank
2011).

00 Helle Buchhave va céc tac gia, ‘Benefits of Joint Land Titling in Vietnam’
(World Bank 2020) tr. 4.

%5 Helle Buchhave va cac tac gia (2020), Tidd.
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dén viéc phong tuc dé sé dugc thuc hién nhu thé nao trong thyc
té. Thém vao d6, mic d6 linh hoat hodc cting nhic cua phép luit
c6 thé tao ra nhitng anh hudéng dang ké dén viécloai bo hodc giw
lai nhitng nguyén tic ctia phong tuc trong ddi song.

5.2. Xung doét

Vidn dé vé tuan tha cac nguyén tic cta phong tuc lam day
lén nhiing xung d6t trong nhan thic gifta quyén con ngudi theo
nhitng chudn myc phuong T4y va ban chit cdng d6ng van héa
ctia phong tuc?S. Noéi cdch khéc, day 1a vin dé lam thé ndo dé can
bang gifta nhitng quyén riéng tu cd nhan trong khi van gin giit

phong tuc ctia cong dong dé€ bao ton van hoa.

Hai Coéng udc Qudc té vé cic quyén dan sy va chinh tri, cic
quyén vé kinh té, xa hdi va vin héa déu bao gom nhiing quy dinh
vé “ty quyét dinh”, vén cho phép moi ngusi dugc “ty do quyét
dinh tinh trang chinh tri va ty do theo dudi sy phat trién cua ho
vé kinh t€, xa héi va vin héa””. Piéu 11 Tuyén ngdn Lién Hiép
qudc vé cac Quyén ctia Ngudi ban dia chira ring: “Cac dan toc
ban dia c6 quyén dé€ thyc thi va luu git nhiing truyén théng vin
héa va phong tuc ctia ho”. Piéu 7 quy dinh cdc dan toc ban dia cé
quyén luu gi@ va phat huy “thé ché chinh tri, luit phap, kinh t¢,
x3 héi va vin héa riéng biét cta ho”. Viéc tng hé cic cong dong
dia phuong luu gitt va thich nghi véi cdc phong tuc ctia ho d€ bao
vé nhitng di sdn van héa valam giau d6i s6ng ciaho do d6 mang
y nghia dac biét quan trong.

Mit khic, gin gitt phong tuc c6 thé xung d6t v6i nhitng quy
chudn vé quyén con ngudi. Ching han trong nhitng vin dé

2% Xem, vi du, Muna Ndulo, ‘African Customary Law, Customs, and Women’s
Rights’ (2011) Indiana J of Global Leg Stud, tr. 90.

27 Céng wdc Quéc t& vé cac quyén Dan sy va Chinh tri (6 hiéu luc ngay 23
thang 3 nam 1976), Diéu 1(1); va Céng uéc Quéc t& vé cac quyén Kinh té,
X4 hoi va Van héa, Biéu 1(1).
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thudc linh vyc diéu chinh cta phap luit hon nhan va gia dinh,
thuc hién phong tuc c6 thé vi pham nhiéing quyén ctia cd nhan
dugc phép luit bao vé ching han nhu quyén khong bi phan biét
doi xtt. Mit khéc, viéc dé cao nhitng quyén cd nhan hon so véi
phong tuc tip quan cé thé€ dian dén rui ro la lam mai mét cac

phong tuc truyén théng.

Trén thuc té€, tim ra m¢t huédng d€ hai hoa nhitng xung dot
nay 1a mét thach thic. Tuy nhién, di€m bat dau la cin phai ghi
nhédn nhiing loai quyén khac nhau ndy sinh t& cic phong tuc.
Claire Charters dé xudt mot co s& c6 y nghia trong viéc nhin
nhin ba loai quyén: (1) quyén ctia dan tdc ban dia (tit ca moi
ngudi déu cé quyén nay, bao géom ca nhiing ngudsi trong céng
déng thiéu s6), (2) quyén con ngudi ctia ngudi ban dia (day la
quyén tip thé d€ ddm bao nhiing cd nhin ngudi thiu s6 cb co
thé hudng dugc cac quyén tuong ty nhu nhitng ngudi cia nhém
vin hda chiém da s6), (3) va quyén tép thé ctia nhitng ngudi ban
dia (xudt phat ti phong tuc va lich st théng tri déi v6i lanh thé
ctia ho)?*

5.3. Liéu nhirng quy dinh vé binh ddng cé thuc su hiru
dung?

Mot van dé khac can dugc thdo ludn la liéu nhitng quy dinh
phép luit lién quan dén sy binh dang c6 thyc sy hiéu qua trong
viéc bao vé phu nt. Gido su Susan Williams khi nghién ctu su
giao thoa gitta phong tuc va phdp luat da chi ra rang & khu vuc
noéng thon ctia nhiéu nudc, sy tudn tha d6i véi hé thong phap

luat quoc gia la rat kho vi nhiéu ly do khac nhau, tif rao can vé

2 Claire Charters, ‘Finding the Rights Balance: A Methodology to Balance
Indigenous Peoples’ Rights and Human Rights in Decision-Making’ (2017)
NZ L Rev tr. 562-3.
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dia ly, tai chinh cho dén nhiing phén ng ctia céng dong>. Viéc
duara phan quyét hay xét xtt theo quy trinh truyén théng thuong
thiéu nhitng nguyén tic dugc chudn hoéa vé ching cd hodc tha
tuc’® trong khi phu n@, nh@tng ngudsi khong thé 1a truéng bd toc,
thi khong dugc giit vai tro 1a thim phdn trong nhitng tranh chédp
dugc gidi quyét theo phong tuc®. Phy n@t vi thé thuong bi phan
biét d6i xtt trong qua trinh gidi quyét cac tranh chap theo phong
tuc, hodc truyén théng vian hoa.

Theo gido su Williams, néu chi thudn tay trao cho phu n@
nhi@ing quyén theo quy dinh ctia phép luit sé khong bao gis la
ddy du vi quyén van hanh trong vin héa ma trong béi canh do,
phu nit ludn bi tudc di cac quyén. Hoc gid nay 14p ludn ring can
thiét phdi nhin nhan “phy nit khéng phai 1a nan nhan cta van
héa” ma la mét “ngudi dai dién vin héa moét cich chu dong”,
ludén tham gia va dinh hinh lai nhitng quy chuén cta vin héa*.
Phu nit vi thé khong nén bi xem 14 nhitng ngudi c6 quyén mot
cach thu déng hoic 1a “nhiéing ngudi huéng quyén tir hé théng
phap luiat; ho phai la ngudi tao ra phap luit valam cha hé thong
phép luat d6”7°. Chi bing viéc trao cho phu ni& quyén thay d6i
vin hoéa ttbén trong, c6 thé dam bao ring phu nii sé dugc hudng
nhiing quyén dugc phap luit bao vé**.

Bén an dugc ban ludn bén trén da lam ndi bat nhitng nhin
dinh cta cac nghién cttu trudc day vé tdim quan trong cta binh
dang gidi trong khudn khé phap ludt Viét Nam. Trong khi tién

2% Susan H Williams, ‘Women and Judging: A Feminist Approach to Judging
and the Issue of Customary Law’ (2013) 36 Thomas Jefferson Law Review
tr. 27; Nwufo Cecilia Chinwe va Okoli Chinwe Kate, ‘Customary Law, Law
and Women Rights to Inheritance and the Challenges’ (2016) 19 Nigerian LJ
tr. 199.

30 Susan H. Williams (2013), Tldd, tr. 27.
31 Susan H. Williams (2013), Tldd, tr. 29.
%2 Susan H. Williams (2013), Tldd, tr. 31.
% Susan H. Williams (2013), Tldd, tr. 34.

34 Susan H. Williams (2013), Tldd, tr. 33-41.
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trinh nay van dang dién ra, thi vin con mdt khoang trong vé
binh déng hinh thidc ciing nhu x6a bé moi rao can vé gidi trong
thuc tién. Viéc vin dung phéap ludt d€ giai quyét cic tranh chédp
va quan diém xa hoi, bao gom cad nhitng quan diém da an siu
vao tiém thic ciia ngudi phuy nt, Ia nhétng nhan t6 c6 thé can trd
binh ding gidi thyc chit. Mic du trong vu an thira ké, nguyén
don khong dugc thoa man toan bd yéu cau cta minh, nhung tiéng
néi cia nguyén don da dai dién cho sy tranh dau vi quyén 1¢i caia
phu nit. Nguyén don da c6 quyén ding ky tén ctia minh trong gidy
chiing nhin quyén st dung dit va x4y dyng mot ngoéi nha, mic du
con nhiéu phan d6i tt nhitng thanh vién khac cta gia dinh. Thém
vao do, nhd vao vu viéc nay ma ba ngudi c6 cia nguyén don cling
dugc hudng quyén thira ké bat ké sy ton tai va ti€p dién cta phong
tuc va thyc tién tho cung ngudi da khudt tai dia phuong.

6. Két luan

Trong gidi quyét tranh chédp thua ké dat dai, ngudi phy n
yéu cdu gidi quyét tranh chép va cdc cdp toa dn khac nhau déu bi
dnh hudng bdi hoan canh va cdc méi quan hé nhén than. Nhiing
dnh huéng d6 c6 thé 1a Igi thé hodc bit 1gi theo nhin nhén cta
nhiing ngudi tham gia xét x@@. O cdp d6 cao hon trong hé théng
tu phap, cic mdi quan hé quyén lyc xa héi cé thé thay d6i dua
trén kha nang théa hiép cua duong syla phy nit trong mét khuén
khé nhdt dinh. Trong truong hgp nay, nhiing toa én & cdp khac
nhau d6ng thoi 4p dung quy dinh phap luét vé thita ké dva trén
nhi@ing nguyén tic dugc quy dinh trong luit va phong tuc dia
phuong dé€ dam bao quyén thira ké di sdn la bat dong san cha
ngudi phu nd.

Toa an cdp phic thim cling nhu tht tyc gidm d6c thim da co
cach ti€p cdn ni&t quyén d€ thay d6i ban dn ctia toa cdp so thdm.
Day c6 thé dugc xem la mot ban dn nit quyén theo quan diém
cua tac gia.
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LAO DONG NU

(Bdn pIcH)

§ Banan s6 722/2020/LD-PT ngay 29/7/2020 cua Toa &n Nhan dan Thanh
phé H6 Chi Minh vé viéc “Tranh chap vé ky luat lao dong theo hinh thirc
sa thai”

Bang Hoang Minh
Boan Thi Phuong Diép

1. Gi&i thiéu

Trong nhitng nam qua, phu ni Viét Nam da tham gia sau
rong vao nhiéu linh vuc san xudt kinh doanh khac nhau mét
cach binh dang cuing véi nam gigi'. Két qua nay dén tu nhitng
thay d6i trong qua trinh phat trién kinh t€ - xa hdi, noi ma vai tro
cua phu n&tla khong thé thiéu va da dugc nhin nhin khichon so
v6i nhitng quy chudn truyén théng cta xa héi vé€ ngusi phuy ni
Viét Nam. Dya trén nguyén tic binh ding gi6i, ngudi lao dong
ni da trd nén binh ding hon so véi nam gidi ¢ thi trudng lao

0 ILO, ‘Gender and the Labour Market in Viet Nam - An Analysis Based on the
Labour Force Survey’ (2021) <https://www.ilo.org/wcmsp5/groups/public/-
--asia/---ro-bangkok/---ilo-hanoi/documents/publication/wcms_774434.
pdf> truy cap ngay 25/5/2022.
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dong trong nudc®. Tuy nhién, miéc dé quan tim vé nit quyén
cua cic thdm phén Viét Nam d€ bao vé t6t hon quyén va lgi
ich hgp phédp cta caclao dong nii van ton tai nhiéu van dé, diac
biét la trong nhiing tranh chédp vé lao ddng ma mot bén 1a lao
dong ni&t. Nhitng dac di€ém sinh hoc dic trung cling nhu trach
nhiém x3 h¢i ma nhitng lao ddng nit phai ganh vac da hinh thanh
nén nhitng bat 1gi cho ho déi véi kha ndng hoan thanh cac cong
viéc trong moi trudng lao dong hon so véi nhitng lao dong nam.
Vi vay, dang 1é toa dn phai luu y va quan tam hon dén nhiing
dac diém nay. Nghich 1y 1a bit ké tinh than bao vé lao dong ni
da dugc chdp nhéin rong rai, nhitng nhin nhin ctia thim phan
thuong bi dong khung trong mdt nguyén tic cin ban va cé hé
thong ring nhitng phan quyét chi c6 thé dya trén nhing quy
dinh cta luat’. Diéu nay da hinh thanh nén nhéing bat 1gi nhat
dinh cho lao d6ng n@ trong nhiing tranh chdp lao d6ng, ciing
nhu cang lam cho y tuéng vé mét ban 4n binh dédng xét trén géc

do vé gidi cang trd nén xa voi.

Nhu moét vi du dién hinh, nhiing tinh tiét dién ra trong vu
an gitta chi Nguyén Hoang Ng. va Cong ty trach nhiém hitu han
DVPT & NCUWC Viét Nam (sau day goi tit 1a chi Ng. va Coéng
ty WC)* c6 thé dé dang bit gip & nhiing tranh chdp vé lao dong
6 Viét Nam gitta mét bén 1a t6 chiic kinh doanh va bén con lai
l1a nguoi lao dong ni. Cy thé, vu an nay thé hién nhitng vin dé

. Téng cuc Thdng k&, ‘Gender Equality in Labour and Access to Management
Work in Viet Nam’ (2021) <https://www.gso.gov.vn/en/data-and-
statistics/2021/12/gender-equality-in-labor-and-access-to-management-
work-in-viet-nam/> truy cap ngay 25/5/2022.

8 Tran Thi Thu Hang, ‘Nguyén tac tham phan, hdi tham xét x(r doc lap va chi
tuan theo phap luat — thurc tién thuc hién va kién nghi’ (Tap chi Téa an dién
tir, 2018) <https://tapchitoaan.vn/bai-viet/phap-luat/nguyen-tac-tham-
phan-hoi-tham-xet-xu-doc-lap-va-chi-tuan-theo-phap-luat-thuc-tien-thuc-
hien-va-kien-nghi> truy cap ngay 25/5/2022.

U Ban an s6 722/2020/LD-PT “Tranh chap vé viéc ap dung hinh thirc ky luat
sa thai’, ban an nay duoc diang tai trén cdng thong tin chinh thirc ctia Toa
an Nhan dan T8 cao. <https://congbobanan.toaan.gov.vn/2ta557456t1cvn/
chi-tiet-ban-an> truy cap ngay 25/5/2022.
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lién quan dén viéc sa thai ngudi lao dong véi ly do tir choi thuc
hién yéu cdu lam viéc 6 mét dia di€m dugc doanh nghiép yéu
cdu. Nhung d€ dén dugc noi lam viéc d6, ngudi lao dong phai
di chuyén v6i mot quang dudng rat xa. Vi loai tranh chdp nay
dién ra khéa thuong xuyén, viéc nghién cttu nhiing lap ludn caa
toa dn trong vy dn tranh chap lao dong gitta chi Ng. va Céng ty
WC c6 y nghia ddng ké trong viéc hiéu va giai thich nhiing quy
dinh trong phap luit lao dong Viét Nam lién quan dén quyén
cta nhitng lao dong nit. Thém vao do, nghién cttu ban an nay
dong thoi cting cho thdy mtc d¢ tiép cidn vé ni&t quyén cua cac
thdm phdn trong qua trinh xét xu.

Thém vao d6, tranh chdp lao ddng nay cho thdy sy binh dang
trong nhitng suy xét ctia thdm phan chi dua trén yéu t6 hinh thic
ma thiéu sy xem xét nhitng dic di€m riéng biét cing nhu trach
nhiém x3 hdi cta lao dong nii. N6i cach khac, chi c¢6 mét khai
niém 13 “ngudi lao dong” hon 1a “lao dong nam” hay “lao dong
nit” trong quan di€m ctia nhétng thdm phan khi xét x& vy 4n nay.
Néu xem xét cich ti€p cdn ni&t quyén thi di€u nay da dit ra nhiing
thach thic d6i véi lao dong ni trong boi cdnh cac tranh chédp
lao d¢ng tai Viét Nam khi ma ti€ng néi cing nhu quan diém ni
quyén da khong dugc nhin nhén thiu ddo trong ldp ludn cta cac
thdm phan.

Du sy vi pham hgp d6ng lao dong xuat phat ti viéc tir chdi
thuc hién cong viéc theo yéu cdu ctia ngudi stt dung lao d6ng, thi
tiéng ndi, nguyén vong ca nhan ctialao ddng ni vé Iy do cho viéc
khong tuan thu d6 phai dugc cac thdm phdn xem xét va thé hién
tuong Ung trong ban an. Trén co s& nay, quyén va lgi ich cta lao
dong nit trong nhitng tranh chédp lao ddng sé dugc bio vé mot
khi nhitng yéu cau khdi kién ctia ho dugc quan tdm xem xét thiu
ddo. biéu nay khong chithé hién sy ton trong d6i véi yéu to gidi,
ma con thé hién sy tudn thu v&i phédp ludt khi quyén dugc tham
khao y kién 1a moét quyén dugc phép luit lao dong quy dinh chi
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ap dung dac thu d6i véilao dong nit. Xudt phat tir nhitng y tudng
trén, ban dn vé tranh chép lao dong giita chi Ng. va Céong ty WC
dugc viét lai cung véi viéc 16ng ghép cach tié€p can n& quyén.

2. Tinh ti€t va nhirng van dé tranh chdp

Tranh chdp phat sinh ti viéc sa thai mét lao déng nit véi ly
do khong chdp hanh yéu cau thyc hién cong viéc ctia ngudi si
dung lao dong, dugc quy dinh tai ndi quy céng ty ciing nhu hgp
dong lao dong dugc ky két. Theo tinh tié€t dugc mo ta trong ban
an, nguyén don chi Ng. lam viéc cho Céng ty WC véi cong viéc
la nhan vién phat trién cic mau thiét ké giay. Hop donglao dong
c6 thoi han hai nam tinh ti ngay 04/02/2016. Do déc thu cong
viéc, Cong ty WC diéu dong chi Ng. t6i nhitng dia diém lam
viéc khic nhau bao gém truy s& chinh ctia cong ty tai TP. HCM
va ngoai 6 thanh phé. Dia di€ém lam viéc cudi cing cia nguyén
donla nha may cta cong ty tai mot khu cong nghiép & tinh Binh
Duong gidp ranh v6i TP. HCM. Vao ngay 22/12/2016, Coéng ty
WC c6 quyét dinh diéu dong chi Ng. t6i lam viéc tai dia di€ém
mdi tai tinh Ba Ria - Vang Tau bit ddu ti 03/01/2017 va di
chuyén hang ngay to TP. HCM téi dia di€m nay bang xe buyt
cua cong ty. Nguyén don tir chdi thuc hién cong viéc nay va yéu
cau dugc tiép tuc lam viéc tai Binh Duong véi 1y do diéu kién
stc khde khong dam bao di chuyén hang ngay véi quang dudng
xa d€ dén noilam viéc. Céng ty van gi® nguyén quyét dinh diéu
dong chi Ng. va dong thoi khong cho phép chi Ng. vao nha may
tai Binh Duong dé1lam viéc. Tt 46, nguyén don da nghi & nha tu
10/01/2017. Tt co s& nay, Cong ty WC da c6 quyét dinh ky luat
chi Ng. vé6i hinh thiic sa thai v6i ly do cy thé dugc cong ty dua
rala do chi Ng. ¢6 y khong thyc hién nhiém vu dugc giao vatyy
bo viéc 05 ngay/thang.

Véily do trén, nguyén don ti€n hanh khai kién ra toa v6i ndi
dung yéu cdu Coéng ty WC huy boé quyét dinh sa thdi va nhan
chi Ng. tré lai lam viéc, dong thoi boi thudng thiét hai vi da sa
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thai chi Ng. trai phdp luat. Nhitng ly do chi Ng. dua ra tap trung
vao tinh hiéu luc caa quyét dinh diéu dong cta cong ty ciing
nhu quy trinh ky ludt lao dong dugc d4p dung véi chi. Nguyén
don cho rang quyét dinh cta céng ty khi yéu cdu chi lam viéc
tai Ba Ria - Viing Tau ma khong tham khdo y kién cta chi da
anh hudng tryc ti€ép dén quyén va lgi ich hgp phap cta ngudi
lao d6ng n@ nhu chi. V6i ly do anh huéng dén stc khoe do yéu
cdu cong viéc phdi di chuyén hang ngay dén dia diém lam viéc,
nguyén don nhidn manh quyét dinh diéu déng ctia cong tyla bat
hgp ly. Vé phia bi don, dai dién cong ty cling dwa ra nhitng bang
chiing vé viéc vi pham néi quy lao dong, vi pham hop déng lao
dong ciing nhu bing chiing vé trinh ty, tha tuc ky luatlao déng
da dugc tién hanh dé€ chiing minh vi pham cta chi Ng. va tinh
hgp 1y ctia hinh thic ky luat dugc ap dung trong vu viéc nay. Bi
don tif chdi toan bd yéu cdu ctia nguyén don va khing dinh quy
trinh x 1y ky ludt lao dong dugc thyc hién theo quy dinh cua
phap luit lao dong hién hanh.

3. Lich str t6 tung va quyét dinh cia tdéa an

Taiban 4n s6 03/2020/LD-ST ngay 18/02/2020, toa an cdp
sothdm da cin ctivao cic quy dinh phép ludt hién hanh d€ quyét
dinh khong xem xét cdc yéu cdu ctia nguyén don vé viéc huy bo
quyét dinh ky ludt, ti€ép nhdn nguyén don trd lai lam viéc va boi
thuong toan b thiét hai cho nguyén don phat sinh ti viéc sa
thai trai phdp luit. Vao ngay 02/3/2020, chi Ng. np khéng cdo
yéu cdu xét xt phuc thidm toan bd ban dn so thim. Trong don
khang cdo, chi Ng. bao lvu toan bd yéu cdu ctia minh cling véi

céc lap ludn va ching ct nhu & phién toa so thim.

Theo do, ba yéu cdu chinh ma nguyén don yéu cau toa an
xem xét & cap phic thim, bao gém: (1) huy bé quyét dinh sa thai
chi Ng.; (2) trinh ty x@ ly ky luat d6i v6i chi Ng. 13 khong dung
quy dinh va; (3) Céng ty WC phai béi thudng toan bo thiét hai

cho nguyén don vi hanh vi vi pham ctia minh. Toa an cdp phic

169



HUGNG DEN BAN AN NU QUYEN VIET NAM

thdm da xem xét toan bd tinh tiét ctia vu dn va cdn cd vao quy
dinh cua phap luit € dua ra ban an.

Theo ban an phuc thim, toéa dn cho ring quyét dinh sa thai
cua cong ty WC 1a c6 hiéu lyc vi cdn ct va ndi dung cta quyét
dinh sa thai phtu hgp vé6i quy dinh cta phap ludt. Quyét dinh
ctia tda 4n dya trén: (1) quyén va nghia vu ctia cic bén thé hién
trong hgp dong ky két giita chi Ng. va Cong ty WC, va (2) dinh
nghia cta phdp luit lao déng vé dia diém lam viéc. Thém vao
d6, hinh thuc xt ly ky luit dugc tién hanh &€ xu ly viéc nhan
vién vi pham néi quy ctia céng ty ciing dugc khing dinh la phu
hgp v6i quy dinh phép luat trong ban an. Dya trén nhiéing ching
ct va tinh tiét dugc trinh bay bdi bi don, Piéu 123 ctia Bo luét
Lao dong Viét Nam nam 2012 va Diéu 30 Nghi dinh s6 05/2015
ngay 12/01/201S ctia Chinh phtt huéng dan ap dung B ludt Lao
dong nam 2012, toa dn cdp so thdm da tuyén b6 quy trinh xi 1y
ky ludt ngudi lao dong tuan tha theo quy dinh caa phap luat.
Nhin dinh nay mét 14n nita dugc toa phic thim khing dinh, va
do @6 tt chéi yéu cdu ctia nguyén don trong vy an.

4. Panh gia ban an cua toa an

Du tranh ludn vé vin d¢€ liéu lao dong ni& c6 quyén tir chdi
quyét dinh diéu dong ctia nguoi st dung lao dong véi ly do stic
khoe khong dam bao cé 1é 1a ndi dung quan trong cta ban én,
bai viét sé khong thdo luin vé chua dé von lién quan nhiéu hon
dén quyén con ngudi nay ciing nhu it lién quan dén cach tiép
can nit quyén trong ban an vé tranh chdp lao déng ma bai viét
nay hudng t&i. Bo luat Lao dong nam 2012 va nhirng vin ban
phap Iy lién quan cé hiéu luc tai thoi di€m vu dn nay dién ra hiu
nhu khong c6é nhiing quy dinh vé viéc ngudilao ddng c6 quyén
tt choi lam viéc néu ho cho riang viéc thyc hién cong viéc dé
c6 kha nang de doa truc ti€p dén stic khoe hodc tinh mang cua
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ho®. Can phai luu y ring nguyén tic nay chi dugc d¢€ cép khi
B¢ luit Lao dong ndm 2019 ra ddi va vi thé, tai thoi diém xay ra
tranh chdp, chi Ng. da khong c6 co s& phap ly d€ c6 thé tir chai
thuc hién céng viéc vi ly do ké trén. Tuong ty, viéc ching minh
rang di chuyén hang ngay dén noi lam viéc anh huéng dén stic
khoe ctia nguoi lao dong va tir d6, ngudi lao dong cé quyén tir
chéi thuc hién cong viéc cling trd nén kho thuyét phuc. Thém
vao do, chi Ng. c6 thé can phai cung cdp thém nhiéu bang chiing
dé chtiing minh rang di chuyén lam viéc xa c6 thé anh huéng dén
stc khoe cta chi trong khi thyc té chi van chua ddm trach céng
viéc d6°. Vi vay, nhiing 1y do cua nguyén don dé€ tit chéi dam
nhén cong viéc phai dva vao nhitng diéu khoan trong hgp dong
lao dong dugc giao két gitta Cong ty WC ciing nhu nhiing quy
dinh trong phap luat lao dong bao vé ngudi lao ddng ni trong
moi quan hé lao dong.

Lap ludn nay tuy nhién ggi m& mdt s6 danh gia dang luu y
vé phan quyét cta toa an vé viéc nguyén don ti chai thuc hién
nhiém vy. Theo d6, mét trong nhitng di€ém dang luu y cia ban
an ndm & 1dp ludn cta toa an khi xem xét vé quyén ctia ngudi su
dung lao dong khi diéu déng ngudi lao dong dén lam viéc tai
dia di€ém lam viéc méi. Thong qua nhitng phan dugc toa dn xem
xét thé hién trong bén an, viéc gidi thich phap luit ctia cac thdm
phén vé nhiing quyén dugc ap dung riéng cho lao dong ni¥ la co
sG d€ phan tich miic d¢ 16ng ghép cach ti€p cin n quyén trong
ban an. Diéu nay cé thé ggi md bic tranh chung vé cidch nhin
nhén vé quan diém va ti€ng noéi ctia phy nit trong quyét dinh cua

toa an.

5 Pay la quy dinh chi mé&i dugc quy dinh trong B6 luat Lao dong méi. Xem Bo
luat Lao déng nam 2019, Biéu 5(d).

& B0 luat Lao ddng nam 2012, Biéu 140(2). P& hidu rd hon vé ban chat cua
quyén nay, xem thém Larry Drapkin, ‘The Right to Refuse Hazardous Work
after Whirlpool’ (1980) 4 Industrial Relations Law Journal tr. 29.
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Nguyén don cho ring quyét dinh cta cong ty vé viéc diéu
chuyén chi dén lam viéc tai dia diém lam viéc m&i dugc thuc
hién ma khong tham khdo y kién ctia chi. Nguyén don ciing
nhdn manh thém ring d€ dén dugc dia di€m lam viéc méGi phai
di chuyén hang ngay bang xe buyt ctia cong ty va diéu nay da
vugt qua gidi han cho phép cua stic khde cta chi. Vi thé, cong
ty can tham khdo y kién ctia chi theo quy dinh tai Diéu 154 cta
B¢ ludt Lao dong nam 2012, quy dinh cho phép lao dong nit c6
thé thé hién quan diém ctia minh d6i v6i nhiéing quyét dinh cua
ngudi st dung lao déng néu quyét dinh dé c6 anh hudng dén
quyén va lgi ich ctia lao dong nt. Vi tiéng ndi cta nguyén don
da khong dugc xem xét, nguyén don khong dong y v6i quyét
dinh diéu dong chilam viéc tai Ba Ria - Viing Tau trong khi van
mong muoén dudc ti€p tuc lam viéc tai nha may cda cong ty tai
Binh Duong.

Tinh tiét trén da ggi m& mot vin dé ma bai nghién ctu nay
quan tdm: O mtc d6 ndo thi tiéng néi caa ngudi lao déng nir
d6i v6i nhitng van dé lién quan sé dugc toa an xem xét? Van dé
nay cang thu hat dugc nhiéu sy chu y hon khi ddt duéi géc nhin
cua hoc thuyét phap Iy n quyén khi ma quyén dugc tham khao
y kién la quyén dugc phap ludt lao dong Viét Nam quy dinh ap
dung riéng cho lao dong ni. V€ vin dé nay, toa dn da lap ludn

trong ban an nhu sau:

“Diéu 30 Bo lugt Lao déng quy dinh: Dija diém lam viéc dugc thyc
hién theo hgp dong lao dong hodc theo théa thudn khdc giita cdc bén.
Khodn 2 Diéu 154 B¢ ludt Lao dong 2012 quy dinh vé nghia vy cia
nguoi sit dung lao dong nit: Tham khdo y kién ciia lao dong nitva dai dién
ctia ho khi quyét dinh nhitng vin dé lién quan dén quyén va lgi ich ciia
phu nit. Diéu 4 Nghj dinh s6 85/2015/ND-CP ngay 01/10/201S ciia
Chinh phit quy dinh chi tiét Diéu 154 ciia B) ludt lao dong vé chinh sdch
doi véilao dong nit, cu thé nhu sau: Bdo dam cé dii budng tam va budng

vé sinh phit hgp tai noi lam viéc; givip d6 xdy dyng nha tré, [6p mau gido
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hodc mot phdn chi phi giti tré, mdu gido cho lao dong nii. B6 ludt Lao
dong khong cé diéu khodn nao quy dinh thay doi dia diém lam viéc ciia
lao dong nit phdi tham khdo y kién ciia ho. Khodn 2.4 Hop donglao dong
chi quy dinh vé viéc phdan cong nguoi lao dong thuc hién cong viéc khdc
khong lién quan dén congviéc ciia ngudi lao dong theo hop donglao dong
mdéi cdn phdi c6 sy dong y ciia ngudi lao dong. Nhu vdy, Cong ty WC diéu
dong ba Ng. dén lam viéc tai Cong ty TNHH Qudc té AW Viét Nam tai
xa TI, huyén TI, tinh ba Ria-Viing Tau la ding théa thudn trong hop
dong lao dong duogc ky két giita ba Ng. va Cong ty””.

Bo qua yéu t6 sai s6t ctia toa an khi vién dan Diéu 4 cta nghi
dinh 85/2015/ND-CP dé1am r6 quy dinh ctia Diéu 154 ciua B
ludt Lao ddng ndim 2012 vi Diéu 4 cta Nghi dinh trén lai chi tiét
héa mét vin d€ khac von khong lién quan dén Diéu 154 cua Bo
luat Lao dong. Co6 thé thdy cach toa dn xem xét yéu cadu khaikién
cuanguyén don khac v6i ky vong cia nguyén don cing nhu tinh
than cualuat. Thém vao d9, toa dn ciing nhdn manh hiéu luc cua
hgp donglao dong gitta chi Ng. va cong ty ma hau nhu da khong
cht y dén nhiing 1¢i ich ma ngudilao dong nit dang 1€ phai dugc
nhén. Vithé, nhiing vin d€ nay sé dugc xem xét ky ludng hon dé
thdy dugcliéu ban 4n ctia toa dn trong vy viéc nay c6 huéng dén

viéc bdo vé quyén va lgi ich cua lao dong ni.

Trong phap luat lao d6ng Viét Nam, mot s6 quyén dugc quy
dinh nham béao vé lao dong nit d¢€ huéng téi tinh trang binh
dang gidi & dia diém lam viéc va quyén dugc tham khao y kién
chinh 1a moét trong nhiing quyén d6®. Lao dong n& cdé quyén
thé hién quan diém ctia ho d6i v6i nhitng vin dé dugc quyét
dinh béi ngudi st dung lao dong ma c6 thé cé nhiing tac dong
dén lgiich cta ho. Quy dinh nay dugc thé hién tai Diéu 154 cua

7 Ban &n s6 722/2020/LD-PT, trang 9 - 10.

&  Manh Thi Thu Hién and Trdn Thuy Hing, ‘Cac quyén co ban cla lao
déng nir trong doanh nghiép can duoc bao vé&’ (HS tro phdp ly danh cho
doanh nghiép, 29/7/2020) <https://htpldn.moj.gov.vn/Pages/chi-tiet-tin.
aspx?ltemID=1843&I=Nghiencuutraodoi> truy cap ngay 25/5/2022.
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B¢ ludt Lao ddng ndm 2012 nhu la mét trong nhiing trach nhiém
cuia nguoi st dunglao dong va dugc gitt nguyén tai Diéu 136 cua
B¢ ludt Lao dong nam 2019, ciing la luat dugc ap dung tai thoi
diém ma nghién ctfu nay dugc tién hanh. Pang luu y, quy dinh
nay dugc cdu tric trong mét chuong riéng biét cia B luat bao
gom nhiing diéu khoan dugc dp dung riéng cho nhiing lao déng
nit va ddm bdo binh déng gidi. Ban chit ctia diéu ludt nay c6 thé
xem nhu 13 viéc tao ra nhitng diéu kién can thiét d€ lam tang vi
thé va nang luc canh tranh ctia lao dong ni trong kinh doanh dé
bu dip lai nhitng bat 1gi vé gidi ctia ho. Quan diém, mong mudén
va ky vong ctia lao ddng ni¥ trong mai quan hé lao déng, c6 thé
ké dén nhu thu nhép, 1gi ich va trich nhiém can phai dugc d6i
xU va cdn nhic mot cach dic biét d€ dam bao binh dang va canh
tranh v6i lao dong nam. Quyén dugc tham khao y kién khong
chi bdo ddm khia canh dan chu tai méi trudng lam viéc ma con
thé hién nhitng ddc diém ctia cich tiép can ni quyén trong luit
thong qua viéc ton trong va bdo vé nhitng mong mudn cuia lao
dong ni. T day, c6 thé dua ra hai nhan dinh: (1) Bit ky quyét
dinh nao cta nguoi st dung lao dong c6 anh hudéng dén quyén
valgiich ctalao dong nit, bao gom nhiing vin dé€ lién quan dén
stc khoe va diéu kién lam viéc tai noi lam viéc, phai dugc ldy y
kién ctia ngudilao dong nit c6 lién quan doé va y kién ctia ho phai
dugc can nhic trong qua trinh ma ngudilao dong ra quyét dinh;
(2) Tukhia canh ky thuat l4p phap, diéu ndy dugc dit trong mot
chuong riéng biét chi bao gém nhiing trach nhiém dac biét caa
ngudi stt dung lao ddng d6i véilao dong nit. Viéc nay c6 thé cho
thdy tdm quan trong ma nhng ngudi lam luat mong muén va
yéu cdu su tudn thu cta ngudi st dung lao ddng trong viéc taora
va bdo ddm nhiing diéu kién vu dai d6i v6i quyén ctia nhitng lao
dong nii tai dia di€ém lam viéc. Vi vdy, nguyén tic nay nén dugc
xem xét mét cach nghiém tuc trong thyc tién dp dung. Mic du
hgp dong lao dong ghi nhin sy ty nguyén va tu do thoa thuin
cua ngudilao dong va ngudi st dung lao dong, tham chi mot s6
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diéu khoan cé thé giy bat 1gi d6i v6i quyén dugc tham khao y
kién ctia ngudi lao dong nit, ngusi st dung lao dong can phai ap
dung tinh than cta Piéu 154 nhu da dugc trinh bay d€ dam bao
nguyén vong cta ngudi lao dong nit phai dugc tén trong & dia
diém lam viéc. Viéc khong tudn tha nguyén tic nay dugc xem
la mét sy vi pham d6i v6i phap luit lao ddng ma tu dé nguoi st
dung lao déng c6 thé phai chiu nhiing bién phédp ché tai. iy 1é
ra l1a cich ti€p cdn ma nhiing thim phdn nén vin dung dé€ xi ly
nhi@ing vy viéc nay hodc nhiéing vy viéc khéac c6 tinh tiét tuong tu.

Dé6i v6i vy 4n nay, ban an da nhén dinh “Bé ludt Lao dong
khong c6 diéu khodn nao quy dinh thay déi dia diém lam viéc cia lao
dong nit phdi tham khdo y kién ciia ho”, va cach tiép cén ctia toa an
doi v6i vu an ciing ton tai mot s6 van dé cidn phai dugc thao
ludn. Thong qua l4p ludn ctia thdm phan, c6 thé thdy ban dn da
khong 4p dung tinh thin cta Diéu 154 ctia B luit ciing nhu
quyén cua lao dong nit. Pia di€m lam viéc méi nim & tinh Ba
Ria - Viing Tau, von cich TP H6 Chi Minh khodng 70 km va
mac du céng ty c6 trang bi xe buyt d€ nhan vién c6 thé di chuyén
tu TP H6 Chi Minh dén dia di€m trén d€ lam viéc, that khé dé
néiraing véi quang dudng nhu viy cling véi diéu kién giao thong
ctia Viét Nam c6 thé khong hoic it gay ra nhiing tac dong d6i véi
stc khoe ctia nhitng ngudi lao ddng nit. Vi vdy, nhén dinh dugc
dé cip & trén ctia toa an da thé hién mot cach tiép cdn han hep
va tham chi la chua xem xét ding nhitng quyén quan trong cia
ngudilao ddng nit, ma truong hop chi Ng. 1a vi dy cy thé.

Thém vao d6, 14p luén cua toa dn trong ban an nay chi xoay
quanh nhting quy dinh trong pham vi luit lao dong va diéu nay
l1a chua ddy du néu nhin tw géc d6 gidi. Pay la moét tranh chédp
cé yéu t6 gidi, tuy nhién toa dn lai khong dé cap bat ky mot quy
dinh nao vé giéi d€ bao vé quyén ctia ngudi lao dong nit, ching
han nhu Luat Binh dang gidi ndm 2006 hodc nhiéing chudn muyc
chung vé quyén ctia phu n& dugc quy dinh trong cic ngudn
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Coéng udc qudc té ma Viét Nam la quoc gia thanh vién. Su thiéu
ving nay dé€ lai két qua la viéc nhin nhdn nhitng quyén cling nhu
vi thé dé bi tén thuong cta chi Ng. trong vu dn nay chua dugc
thé hién va phan tich mét cach toan dién trong mdéi quan hé lao
dong, noi ma ngudilao dong 1é ra phai nhan dugc nhiéu quan
tam hon vi vi thé bat 1gi ciia minh. Két qua 13, diéu nay da hinh
thanh nhting bat 1¢i d6i v6i ngudi lao dong nit trong tranh chdp
lao ddng va ban 4n nay la mét vi du dién hinh.

5. Tiéng ndéi cua lao dong nit, nir quyén van hoa va viéc
I6ng ghép ly thuyét phap ly nir quyén vao ban an

Viécnghién cttu sdu hon vé cau tric va ndi ham cta Diéu 154
B¢ luit Lao déng nam 2012 va quy dinh tuong tu tai Diéu 136
cua B¢ luat Lao dong nam 2019 c6 thé gitup nhin nhan viéc16ng
ghép céach ti€p can ni quyén trong ban an nay hudng téi viéc
hinh thanh mét ban dn ni quyén vé&i tinh thuyét phuc cao. Nhu
da trinh bay, nhétng nha lap phép thiét ké quyén dugc tham khao
y kién ctia lao d6ng nit trong mot chuong riéng biét chi bao gém
nhitng quy dinh dudc ap dung cho lao dong ni¥, va cling la trach
nhiém bat budc ctia nhitng ngusi st dung lao dong. Diéu nay
c6 thé dugc hiéu nhu la mét cich nhim bao vé nhitng ngudi lao
dong nit, nhitng ngudi cé vi thé yéu trong maéi quan hé véi ngudi
st dung lao dong ma nguyén nhan xudt phat ti nhitng dac diém
vé thé chdt va tinh than, d6ng thoi cling chinh la nhiing bat lgi
cua ngudilao ddng ni khi tham gia vao thi trudng lao dong. T
khia canh n& quyén, B luit Lao d6ng bang viéc quy dinh nhiing
diéu trén da cho thdy sy hién dién cua hoc thuyét phap ly n@
quyén trong luit, von la két qua cua nhiéing tranh ludn dai ding
xung quanh viéc bdo vé quyén cua ngudi phu ni’.

® Minh Hoang Dang, ‘The Right of Female Workers in Exercising Their
Motherhood: A Critique in Vietham Labor Law’ (2021) 5 STDJEM <http://
stdjelm.scienceandtechnology.com.vn/index.php/stdjelm/article/
view/1049/1408>.
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Cach tiép cén ni¥ quyén trong luat khong chi huéng téi viéc
dam bao binh ding gidi, nhung dong thdi cing dam bao lao
dong ni c6 thé dugc hudng nhitng quyén nhit dinh khi tham
gia vao quan hé lao dong. Théng qua qua trinh phat trién, hoc
thuyét phap luit n quyén cung cdp nhitng hiéu biét can ban vé
moi quan hé gitta bdo vé quyén lgi cta ni gidi va phap luat. Khi
dugc van dung trong qua trinh xay dyng phap luét, hoc thuyét
phap ludt n& quyén nhdn manh vin d€ gidi trong luit, dong thoi
cung cdp thém cho nhitng nha lam luét ciing nhu nhéing ngusi
van dung phap luit mot géc nhin sau sac hon khi ti€p cédn vin
dé quyén cta ngudi phuy nit. Dién hinh nhu viéc xem xét nhiing
quyén dic biét danh riéng cho lao dong nit dugc quy dinh trong
B¢ luat Lao dong c6 thé hiéu la sy biéu hién cua hoc thuyét ni
quyén vin héa, khi ma nhiing dic diém khac biét ctua lao dong
ni so v&ilao ddng nam dugc ghi nhdn va bao vé. Cach tiép can
nay nhdn manh viéc thtta nhdn nhétng dic trung ctualao dong n
va qua trinh 16ng ghép nhitng khac biét nay vao trong ludt dé tur
d6, quyén ctia ngudi lao dong nii sé dugc bao vé tét hon'®. Hoc
thuyét nit quyén van héa dugc khéi xuéng bai Carol Gilligan
cung véi tdc phdm néi ti€ng In a Different Voice - Psychological
Theory and Women'’s Development ' von dua trén ba du 4n nghién
cttu vé kha ning chon lya ctia nhitng ca nhan. Céng trinh cta ba
da thé hién nhiing khac biét trong tiéng néi ctia nam va n&t ¢
hinh thanh phong trao d4u tranh n@& quyén van héa.

Qua qua trinh phat trién, cic truong phdi phap ly nit quyén
noéi trén cung cdp kién thiic nén tang vé moéi quan hé gitta bao
vé quyén cua phu nit va luat. Khi dugc vin dung trong qua trinh
hinh thanh phép luét, hoc thuyét phdp ludt n&t quyén nhdn manh
nhiing van dé vé gidi trong ludt va cung cdp cho nhitng nhalam

o Martha Albertson Fineman, ‘Feminist Theory in Law: The Difference It
Makes’ (1992) 2 Columbia Journal of Gender and Law 1 tr. 19.

B Carol Gilligan, In a Different Voice: Psychological Theory and Women’s
Development (Harvard University Press 2003) tr. 14.
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luat, cing nhu nhiing ngudi gidi thich va vdn dung phép luat,
mot cach nhin mang tinh phan bién cao vé nhiing quyén cua
phu nt.

Cung vé6i nhitng thich thiic méi trong xa héi ngay nay, viéc
xem xét nhitng diéu kién 4p dung cho lao ddng ni tuong tu nhu
d6i véilao dong nam la chua day da trong viéc bdo vé quyén cua
phu n@ & noi lam viéc'. Diéu nay xudt phat ti vai tro gidi cua
ngudi lao dong nit, von ludén dugc xem nhu la ngudi cham séc
gia dinh. Khéi niém vé€ néi tr¢g - mét khdi niém thé hién niém
tin rang trach nhiém véi cic cong viéc trong gia dinh va nghia
vy chdm séc con cdi phai dugc thuc hién chu yéu bdi phu nir -
van thong tri va anh huéng ding ké dén vi thé ctia ngudi phu
nil trong mo6i quan hé lao dong. Khai niém trén ciing dat ra ky
vong d6i v4i tdt ca phu nit vé viéc han ché tham gia cidc cong
viéc bén ngoai va trd thanh trung tim trong viéc chim lo doi
song gia dinh. Diéu nay hinh thanh nén nhéing quy chuin vé
gidi gidi han cong viéc va doi s6ng ciia nhitng ngudi lao dong
nil cing nhu han ché ho trong viéc ti€p cidn nhiing co hdi trong
thi truong viéc lam. Mit khic, nhitng nguoi lao d6ng nam lai
kha thoai mai d6i v6i nhiing trach nhiém gia dinh va diéu nay
cho phép ho c6 nhiéu khé nang d€ canh tranh hodc theo dudi
nh@ing muyc tiéu sy nghiép ctia minh trong thi truéng lao déng.
Vi vdy, sé la khong cong biang néu bit ky nhitng quyét dinh nao
tt phia ngudi st dung lao dong hodc phan quyét cua téa an xem
xét quyén cta ngudilao dong ni va nam la nhu nhau ma khong
xem xét t&i sy khac biét vé gidi gitta ho.

Trong boéi canh kinh té xa hdi & Viét Nam ngay nay, quyén
cua lao déng nt dong thoi dugc 16ng ghép ciing nhu gap phai
nhiéu thich thic méi®. Viéc ti€p can theo hudng binh ding cé

o Merle Thornton, ‘Sex Equality is Not Enough for Feminism’ trong Carole
Pateman and Elizabeth Gross (bién tap), Feminist challenges: Social and
political theory (Routledge 1986).

3 Xem Téng cuc Théng ké, Tldd.
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vé khong pht hgp vi né khong thé khéa ldp dugc nhitng nhugc
diém vé stic khoe, tdm 1y hay trach nhiém xa héi ma ngudi lao
dong nit phai ganh vac. Vi vdy, cach tiép cdn theo huéng ning
cao quyén ctia ngudi phuy nif trong méi trudng lao déng nén
dugc dit trong hailinh vyc chinh: (1) d6i xt@ binh ding gitta gisi
va (2) bao vé lao dong ntt dya trén nhitng khéc biét vé gidi ma
nhi@ing khéac biét nay cé thé hinh thanh nhtng bat 1gi cho phu
nil. Cach ti€p cdn nay dugc thé hién trong Diéu 154 ctia B luit
Lao dong ndm 2012, yéu cdu vé trach nhiém ctia nguoi st dung
lao dong phai tham khao y kién ctia nguoilao dong nii. Diéu nay
c6 thé dugc xem nhu la mét vwu tién ma phap luit lao dong Viét
Nam tai thoi di€ém d6 danh riéng cho lao dong ni va thé hién
cach tiép cén cta trudng phdi n quyén van héa. Nhin dinh nay
goi lai nhiétng quan diém cta Gilligan dé cép trong nghién ctu
ctua minh:

Vi that khé dé ma néi “khdc biét” ma khong dé cap dén “tét hon”
hay “té hon’, vi c6 xu hudng hinh thanh nén mét thang do duy nhdt, va
ciing vi ring thang do d6 nhin chung xdc dinh nhitng tiéu chudn dya trén
sy dién gidi ciia nam gidi déi voi nhitng dit liéu nghién citu vé chinh nam
gidi, nhitng nha tam 1y hoc “da xem hanh vi cia nam giéi la quy chudn
chung va tii d6 hanh vi ciia nit gidi dugc xem nhu mot thit gi dé 1éch lac
so v6i quy chudn chung”. Vi vdy, khi phy nit khong tudn theo nhiing tiéu
chudn nhu ky vong cia tam 1y chung, c6 thékét ludn la cd gi d6 chua diing
doi v6i nguoi phy nir*.

B&i vi “quy chudn” nhu Gillian dé cip la c6 ton tai, chung ta
cé nhitng ly do d€ chitng minh ring sy thé hién ctia cich tiép cdn
nit quyén van héa 6 Diéu 154 va chuong X ctia B¢ luat Lao dong
nam 2012 da dugc thiét ké d€ phd vé nhiing quy chuin d6 d6i véi
lao dong n@ va muyc tiéu cudi cung ctia ngudi lam ludt 1a huéng
t&i duy tri mot moi truong lam viéc binh ddng? Minh chitng cho
lap ludn trén da dugc gidi thich thong qua nhiing thao luan vé ky

B Carol Gilligan (2023), Tldd, tr. 14.
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thuét 1ap phap. Diéu 154 cua B¢ ludt Lao dong nim 2012 dugc
giti nguyén va ké thira toan bo tai Diéu 136 cia Bé ludt Lao dong
nam 2019, trong khi tén ctia chuong trong luat lai thay déi tu
“Nhiing quy dinh riéng d6i véilao dong n&t” thanh “Nhiing quy
dinh 4p dung d6i v6i lao dong nt va bao dam binh déng gisi”
trong Bo ludt ndim 2019. Hiéu dugc tinh thian nay 1a cin thiét dé
thé hién ban dn ni quyén theo nhing gia tri ma nguoi lam lujt
da long ghép vao Diéu 154.

Vinhiing can ct néu trén va theo cach tiép cdn nit quyén van
hoa, viéc tham khao y kién ctia chi Ng. d€ tim hiéu vé tinh trang
stic khoe cing nhu nhitng dic diém khac vé gigi trudc khi quyét
dinh diéu chuyén chi téilam viéc tai moét dia diém lam viéc méi
1a can thiét. Viéc nay dam bdo ring nhiing bit 1gi cta lao dong
nil xét ti goc d6 gidi sé dugc khoa lap. Khi d6, vi thé yéu ctua ho
trong moi quan hé lao dong sé dugc cai thién va r6 rang, diéu
nay la minh chiting cho viéc 16ng ghép tinh thian n& quyén ma
ngudilam ludt da dua vao trong ludt. Déi v6i nhitng ldp 1ap lién
quan dén yéu cdu cua nguyén don, cé thé thdy ring cic thim
phan da khong c6 cach ti€p cén nay vi hau nhu thiéu ving su
cidn nhic dén dic di€m chi Ng. 1a mét ngudi lao dong ni trong
khi c6 2/3 thdm phdan 13 phu n@ khi xét x@ vy 4n. Vi thé, lap ludn
ctia toa an trong ban 4n nay khong thé hién nhiétng han ché trong
viéc ap dung quy dinh phdp luat ma con lam cho tiéng néi, quan
diém cua ngudilao ddng ni trd nén it gia tri. Mot 14n nita, viéc
nay cho thdy sy cdn thiét cta viéc van dyng ly thuyét phap luat
nif quyén vin héa d€ cai thién chit lugng cling nhu tinh cong

bang ctia ban an.

Thém vao d6, nhan dinh nay cting dua ching ta dén véi chu
dé thu hai cidn ban ludn d6 1a & mic 6 nao thi toa dn cin phadi
xem xét quan diém, y kién cta ngudi lao ddng nit trong nhiing
lap ludn va phdn quyét cia minh. Trong béi canh ctia méi trudng
lao ddng, y kién ctia ngudilao dong c6 thé dugc mo ta mot cach
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khai quat nhu “sy truyén dat nhiing y tuéng, kién nghi, néi quan
tdm hay quan diém vé nhitng vdn dé lién quan dén cong viéc thé
hién y chi hudng dén hoan thién hoat déng cta don vi ciing nhu
td chitc”'. V6i dinh nghia nay, tiéng néi hay nguyén vong cua
ngudilao dong co thé dugc thé hién & dia di€ém lam viéc thong
qua 4 loai: (1) Su chua hai long ctia c4 nhan dugc thé hién déi
v6i mot vin dé cuy thé trong diéu hanh quan ly; (2) Nhitng déng
g6p d6i v8i qua trinh ra quyét dinh diéu hanh; (3) Hinh thanh
stc manh tap thé d€ vugt qua nhitng tén tai trong quan ly, va;
(4) Sy trao déi qua lai vé mit lgi ich dudi nhitng hinh thitc hgp
tac gitta ngudi st dung lao dong va ngudi lao dong hudng dén
su bén viing lau dai's. Co thé ndi, trong khi ba yéu t6 liét ké sau
l1a sy thé hién cua y chi tdp thé hay la nhitng tiéng no6i doi hoi su
tham gia ctia luc lugng lao dong, thi yéu t6 dau tién tip trung
vao ca nhdn ngudilao dong va doi héi mot mic do tin tudng cao
gita lanh dao doanh nghiép va nh@ing ngudi lao dong'’. Piéu
nay dac biét quan trong déi v6i nhitng nguoilao dong nit khi thé
hién quan diém cta minh, ho thudng tim kiém sy d6ng y va ghi
nhén khéng chi d6i véi dac diém vé gidi ctia ho trong céng viéc
ma con d€ cé dugc nhitng quyén, 1gi ich va nhiing vwu tién tuong
tu nhu nhiing ngudi khac'®. Yéu t6 nay cung c6 thém quan diém
cdn thiét phai ton trong quan diém cua lao dong ni, dic biét
trong viéc dién gidi cac quy dinh vé phap ludt lao dong d6i véi
cac thdm phan.

® Elizabeth W. Morrison, ‘Employee Voice Behavior: Integration and Directions
for Future Research’ (2011) 5 Academy of Management Annals tr. 375.

6 Tony Dundon va cac tac gia, ‘The Meanings and Purpose of Employee
Voice’ (2004) 15 The International Journal of Human Resource Management
tr. 1149.

7 Tony Dundon and Paul J. Gollan, ‘Re-Conceptualizing Voice in the Non-
Union Workplace’ (2007) 18 The International Journal of Human Resource
Management tr. 1182.

8 Myrtle P. Bell and others, ‘Voice, Silence and Diversity in 21st Century
Organizations: Strategies for Inclusion of Gay, Lesbian, Bisexual, and
Transgender Employees’ (2011) 50 Human Resource Management tr. 131.
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Tém lai, mot moi trudng lam viéc dugc xem la binh dang gisi
khi tiéng néi va quan diém cua lao ddng ni ¢ vai tro nhat dinh
trong bat ky su can nhic, xem xét nao trong méi quan hé lao
dong. Phan quyét cta toa an vé tranh chép gitta lao dong n va
ngudi st dung lao ddng can thiét phai lvu y vdn dé nay d¢€ dam
bao chit lugng ctia ban dn. Nhu cé thé thdy trong vy an gitta
chi Ng. va Cong ty WC, nhitng 1ap ludn ctia toa an trong ban an
phtc thdm da thiéu ving su suy xét vé€ y chi cta chi Ng. va thay
vao doé chi tap trung vao cac diéu khoan dugc quy dinh trong
luat va hgp dong lao dong vé€ mat céu chit. Viéc nay khong chi
lam cho luét lao d¢ng khong thé hién dugc tinh thin va gid tri
cuia né trong viéc bdo vé lao ddng ni¥, ma con lam cho quyén cua
ngudi phy nit cing nhu yéu t6 binh déng gidi trong moéi truong
lam viéc bi anh huéng.

6. Hoan thién ban an tir géc dé nir quyén

Duva trén nhitng ddnh gia vé ban an nhin tt géc d6 n& quyén
da dugc trinh bay, mét ban 4n mang tinh xay dung sé dugc viét
lai v6i sy long ghép cualy thuyét nit quyén van héa. Ban an dugc
viét lai dya trén co s& cua ludt 4p dung tai thoi di€ém d6 (B luat
Lao dong nim 2012) cling v&i cdc vin ban c6 lién quan khic.

Bén canh viéc tuin tha vé hinh thdc van ban va ngoén ngit
dugc stt dung d€ viét ban dn nhu thudng thdy trong nhéing phan
quyét ctia toa an Viét Nam, ban 4n n quyén hudng trong tam
vao quyén dugc tham khao y kién ctalao dong nit nhu dugc quy
dinh tai Diéu 154 cia B luat Lao ddng nam 2012. Theo 46, tinh
tiét va cac diéu khodn phap luit dugc vin dung dugc gitt nguyén,
trong khi cic 1ap ludn sé dugc trinh bay theo huéng tap trung
phan tich tinh ti€t ma ban dn g6c da it d€ cdp. Do 1a viéc cong ty
da khong tham khao y kién ctia chi Ng. ma van quyét dinh diéu
chuyén chi Ng. dén lam viéc & dia di€ém md&i. Day la chi tiét ma
toa an da bo qua khi xem xét yéu cdu ctia nguyén don. Lap ludn

cua thdm phdn sé nhdn manh trach nhiém ctia ngudi st dunglao
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dong doi véi viéc ton trong y kién cua ngudi lao dong nit vi day
la trach nhiém bat budc. Thém vao dd, viéc nay ciing nhdm nhén
manh quyén ctia nguoi lao ddng ni dugc bao vé bai phap luit
d6i v6inhiing vdn d€lién quan dén stic khde hoic lgiich cta ho.
Cach tiép cdn nay c6 thé giup thay d6i két qua cia ban an géc va
theo d6 cong ty phai ton trong quyén dugc thé hién, bay té quan
diém ctia ngudilao dong, nhatla nhitng ngudilao dong dé bi ton
thuong nhulao ddng nit. Cach tiép cdn ni¥ quyén ciing giup hinh
thanh co s& cho viéc bao vé nhitng quyén cian ban cta bat ky lao
dong nao trong moi quan hé lao dong. Trach nhiém cta ngudi
st dung lao dong phai dugc xem xét thiu ddo d€ dam bao doi
XU cong bang gitta nhitng ngudi lao ddng ciing nhu khic phuc
nhiing bit 1gi c6 ngudn goc ti vi thé dé bi ton thuong ctia ho.

Cuéi cung, ban dn n& quyén thé hién yéu t6 gidi can phai
dugc quan tdm ding muc trong qua trinh xét x ctia toa an khi
mot bén la lao dong nit. Diéu nay gép phan hoan thién cach giai
thich cac quy dinh phap luat theo huéng bao dam yéu t6 binh
dang gidi tai noi lam viéc ciing nhu cdch tiép can n& quyén van
hoa ctia toa dn. Nhu da trinh bay 6 phan ddu, vi vu dn nay c6 thé
dugc xem la kha phd bién trong nhitng tranh chdp lao dong tai
Viét Nam, va trong khi tinh than ctia Diéu 154 dugc giti nguyén
tai Diéu 136 ctia B6 luat Lao dong nim 2019, ban 4n n& quyén
do d6 cung cdp minh chiing vé€ cich giai thich phap luit theo
huéng béo vé quyén va lgi ich cta phy ni trong méi trudng lam
viéc hién dai.
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7. Ban an nir quyén
[...]

NHAN PINH CUA TOA AN

Sau khi nghién ctu cac tai liéu c6 trong hé so vu an dugc
thdm tra tai phién toa va can ct két qud tranh luédn tai phién toa,
Hoi dong xét xt nhén dinh:

[1] Xét khidng cdo ctua nguyén don: Pon khéng cdo cua ba
Nguyén Hoang Ng. trong théihanludt dinh nén dugc chdp nhan.

[2] V€ noi dung:
Xét khang cdo ctia nguyén don: Ba Nguyén Hoang Ng.

Ba Nguyén Hoang Ng. va Cong ty trach nhiém h&tu han
DVPT & NCU WC Viét Nam (viét tit 13 Cong ty) ky hgp déng
lao déng s6 002267/SDL-LC-2-2016 vao ngay 04/02/2016 (kém
béan phu luc hgp d6ng A s6 001167) v§i théng tin nhu sau:

- Loai: Hgp déng lao ddng x4c dinh thdi han 2 nim (Tu
04/02/2016 — 03/02/2018);

- Chtic danh chuyén moén: nhéin vién phat trién mau gidy
da; Cong viéc phai lam: theo ban mé ta cong viéc dinh
kém;

- Muc luong theo hgp donglao dong: 20.296.640 dong.

Tw 07/04/2016, mic luong cta ba Ng. dugc diéu chinh
thanh 22.326.304 d6ng (bao gém thué thu nhép c4 nhén, béo
hiém xa hoi, bao hiém thit nghiép, va cac loai bao hiém khac
theo quy dinh ctia phap luit Viét Nam); Dia diém lam viéc: tai
tru s& chinh caa cong ty (Quén 1, Thanh phé H6 Chi Minh).
Nguodi stt dung lao d6ng c6 thé diéu dong ngudi lao dong dén
lam viéc tai cac try s khic theo yéu cadu kinh doanh va quy dinh
phap luit Viét Nam.
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Ngay 21/12/2016, Céng ty gti Thong bao ndi dung yéu cau
ba Ng.lam viéc v6i Cong ty TNHH Quoéc té AW Viét Nam taixa
TT, huyén TT, tinh ba Ria-Vang Tau ttngay 03/01/2017, phuong
tién dilaila xe buyt do Cong ty hé trg. Ba Ng. khong dong y viéc
thay daéi dia di€ém lam viéc cua Cong ty d6i véiba Ng.

Ngay 03/01/2017, Cong ty gui thu dién tt cho ba Ng. yéu cau
ba Ng. dén lam viéc tai Cong ty TNHH Quoéc té AW Viét Nam
tai xa TT, huyén TT, tinh ba Ria-Viing Tau. Tt ngay 03/01/2017,
ba Ng. van tié€p tuc dén Nha may DM & tinh Binh Duong d€1am
viéc (Noi 14 viéc ctia ba Ng. trude khi ba Ng. nhan dugc théng

béo thay d6i dia diém lam viéc).

Ngay 09/01/2017, ba Ng. gtii thu dién t&t cho Cong ty néu y
kién ba khong dong y thay d6i dia diém lam viéc va thong bao sé
nghi & nha ti ngay 10/01/2017.

Ngay 10/01/2017, Coéng ty gui thu dién ti cho ba Ng. yéu cdu
ba Ng. dén lam viéc tai huyén Tan Thanh-Ba Ria Viing Tau nhu
thong bdo ngay 21/12/2016, trudng hop ving mat sé dugc xem
nhu ving mit khong di lam khong c6 1y do chinh dang va phai
chiu hinh thic ky luat theo néi quy lao d6ng Cong ty.

Ngay 21/02/2017. C6ng ty md phién hop xem xét xu ly ky
luatlao dong d6i véiba Ng. Ngay 22/02/2017, Céng ty ban hanh
Quyét dinh S6 05/2017/SDL-QP vé viéc xu ly ky luit lao dong
theo hinh thic sa théi d6i v6i ba Ng., ly do sa thdi: nghi viéc 13
ngay lién tiép trong thdng 01/2017 va 13 ngay lién tiép trong
thang 02/2017 khong c¢6 ly do chinh dang, vi pham Khodan 3
Diéu 126 B¢ ludtlao dong; Diéu 7, Piéu 17.3.2 N§i quy lao dong
Coéng ty.

Ba Ng. khaikién yéu cau huy bé quyét dinh ky luat sa thai S6
052017/SDL-QP ngay 22/02/2017 ctia Céng ty, yéu cau Cong
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ty nhdn ba Ng. tré lai lam viéc va béi thudng thiét hai do Céng
ty da ky luat sa thai ba Ng. trai phap luat.

Xét Quyét dinh sa thais6 052017/SDL-QP ngay 22/02/2017
cua Cong ty WC Viét Nam

+ V&€ cdn ct va ndi dung ban hanh quyét dinh

Cén cu vao tai liéu c6 trong hé so va 10i trinh bay cuta céac
duong su, Hoi dong xét xtt nhédn thdy: Viéc ba Ng. khong dén
cong ty lam viéc tu ngay 10/01/2017 dén ngay 21/02/2017 ma
khong c6 sy dong y ctia ngudi st dung lao dong cing nhu nhiing
thu tuc ky ludt lao dong tiép theo d6 déu bit nguodn ti viéc
quyén dugc tham khao y kién ctia ba Ng. da khong dugc bao
dam. Quyén nay quy dinh tai khodn 2 Piéu 154 ctia B4 ludt Lao
dong nam 2012.

Ngudi bao vé quyén va lgi ich hgp phap cta ba Ng. cho ring
trong thoi gian thuc hién hgp dong lao dong, Cong ty da ty y
diéu d6ng ba Ng. dén lam viéc tai dia di€ém khac ma khéng tham
khdao y kién ctia ba. Viéc nay khong ding véi Diéu 1, Diéu 2.4
ctia hgp déng lao dong dugc ky ngay 04/02/2016 gitta Cong ty
va ba Ng., dong thdi cling vi pham Diéu 154 ctia B luat Lao
dong nam 2012. Hoi dong xét xtt nhén thdy:

Diéu 1.2 ctia hgp dénglao dong quy dinh dia diém lam viéc
1a & try s& chinh ctia Cong ty, trif trudng hop theo quy dinh tai
phu luc A dinh kém vé&i hgp dong. Tuy nhién, Cong ty WC cé
thé diéu dong nhan vién téi nhiing tru s& hodc dia diém lam
viéc khac theo yéu cau kinh doanh ctia C6ng ty mién la sy diéu
chuyén d6 pht hgp véi quy dinh cua phép luit Viét Nam. Thém
vao d6, Diéu 4 ctia hgp dong lao déng quy dinh ring ngudi lao
dong dong y ludén thuc hién mot cach trung thuc, chim chi va
hét kha niang, kinh nghiém va tai ning cta minh trong moi
nhiém vy dugc giao béi WC dua trén nhitng diéu khoan rd rang
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va ngdm hiéu ctia hgp d6ng nay dén mic WC hai long hop ly.
Nhitng nhiém vy nay phdi dugc thuc hién tai van phong WC va
cédc dia diém khic (bao gém céc dia diém & nudc ngodi) ma WC
c6 thé yéu cau tuy ting thoi di€m, c6 tinh dén 1giich, nhu cau va
co hoi kinh doanh cia WC. Nhu vdy: Theo Hgp dong lao dong
ma cic bén da ky két thi dia di€ém lam viéc ctia ba Ng. khong chi
tai tru s& chinh ctia Céng ty ma ca nhing dia di€ém khéc theo
yéu cdu kinh doanh ctia Céng ty WC. Diéu 30 B¢ luit Lao dong
quy dinh: Pia diém lam viéc dugc thuc hién theo hgp déng lao
dong hodc theo théa thudn khac gifta cac bén. Vi vay, khong co
van dé gi vé thoa thuin dia diém lam viéc gitta ba Ng. va Cong
ty vi thoa thudn gitta hai bén vé vin dé nay la hgp phap. Cong
ty WC c6 quyén diéu chuyén nhéin vién dén bit ky dia di€ém
lam viéc nao tuy thudc vao nhu ciu kinh doanh mién la Céng
ty chitng minh dugc nhu cau kinh doanh la c6 that va viéc diéu
chuyén nhan vién trong trudng hop nay la nhim dap ¢ng nhu
cdu kinh doanh 6.

Tuy nhién, néu viéc diéu dong ti€ém 4n nhing tén hai c6 thé
gdy anh huéng dén stic khoe ctia nhan vién, thi quyét dinh do
can phai dugc xem xét thau ddo hon. Trong trudng hgp nay, ba
Ng. 1a m¢t lao dong nit va vi vy nhiing sy cdn nhic cu thé dai
v6i nhiing yéu t6 vé tinh thdn va thé chat can phéi dugc xem xét
khac véi lao dong l1a nam gidi. Piéu 154 ctia B ludt Lao dong
2012 cho phép thyc hién viéc nay thé hién qua ngdn tii ctia diéu
luat: “Tham khdo y kién ciia lao dong nit hodc dai dién ciia ho khi
quyét dinh nhitng vdn dé lién quan dén quyén va lgi ich clia phu
nit”. Pi€u luat va yéu cdu khoi kién ctia ba Ng. cho thdy tinh tiét
rang néu diéu chuyén ba Ng. dén lam viéc ¢ dia di€ém khic, viéc
nay cdn phdi c6 y kién cua ba Ng. hodc ngusi dai dién cua ba
Ng. trudc khi ra quyét dinh. Pang luu ¥, trong khi hgp dong lao
dong gitta ba Ng. va Cong ty cho phép cong ty diéu chuyén nhin

vién, thi cadn phdi quan tdm xem xét dén hai vin dé:
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Tht nhit, liéu yéu cdu ctia Cong ty c6 thé lam t6n hai dén
quyén va lgi ich cta ba Ng. thé€ hién qua viéc stc khoe cua ba
Ng. c6 thé bi anh huéng khi thyc hién cong viéc. R6 rang néu
nhu yéu cdu ctia Cong ty hoan toan ndm trong khd ning san
sang dap tng cong viéc ctia nhan vién, thi sé khong cé gi ding
noéi. DBiéu dang noéi ¢ ddy d6 1a viéc di chuyén hang ngay tit TP.
Ho6 Chi Minh dén Ba Ria - Viing Tau, von yéu cadu mét khoang
cach di chuyén rit xa tinh ti try s& ctia Céng ty (hon 100 km)
la mo6t vain dé 16n d6i véi lao dong nit. Pac trung vé gidi da lam
cho nhitng ngudi phu ni cé nhiing bit 1gi nhit dinh vé thé chat
va tinh thdn ma nhng yéu t6 nay anh huéng dén kha ning cta
ho khi dam nhan c6ng viéc so v&i lao dong la nam gidi. Thém
vao d6, nhiing quy chudn trong xa héi Viét Nam ciing lam cho
ngudi phy ni phai chiu nhitng trach nhiém vé cham séc gia dinh
va con cdi, nhitng cong viéc ma vai tro cia nam giéi thuong dugc
nhin nhdn nhe hon. Piéu nay da hinh thanh nén gdnh ning kép
ma ngudi lao dong ni phai ddp tng: Ddm duong vai tro & gia
dinh bén canh ddm bao thuc hién t6t cong viéc tai noilam viéc.
Tu nhitng lap luan vé stic khde, cong viéc va can biang cudc s6ng
cua nhitng ngudi lao d6ng ni, c6 thé thiy ring quyén va lgiich
ctia ba Ng. bi dnh hudng truc tiép néu hang ngay phai di chuyén
moét quang dudng xa nhu vy d€ dén dugc dia diém lam viéc.
Vi vay, y kién ctia ba Ng. cdn phdi dugc xem xét khi Cong ty ra
quyét dinh diéu dong. DPiéu nay khong chi thé hién tinh than
cua B¢ ludt Lao dong doi v6i lao dong nit ma con thé hién sy
tuan thua phap luit ctia Cong ty.

Tht hai, mic du nhiing quy dinh trong hgp déng cho phép
Cong ty c6 thé diéu dong ba Ng. dén lam viéc tai dia diém khac,
diéu nay khong thé dugc xem la tuyét doi trong béi canh nhiing
quyét dinh diéu dong d6 c6 thé cé nhitng van dé nhat dinh téi
stc khoe ctia nguoilao dong. Can ctt Diéu 134 ctia B ludt Lao
dong nim 2012 nhu da dé c4p d€ so sanh, thi nhing diéu khoan
trong hop dong lao dong la kém thuan lgi hon cho ba Ng. Viéc
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chi dya vao nhiing diéu khoan ctia hgp d6ng dé€ cho ring ba Ng.
da vi pham hgp donglao dong, ndi quy lao dong ctia Céng ty va
quy dinh phép luat la khéng nhiing khong toan dién, ma con trai
v6inguyén tic bao vé ngudilao dong quy dinh tai Diéu 4.1 cta
B¢ luit Lao ddngnam 2012 “Bdo ddm quyén va lgi ich chinh ddng
ctia ngudi lao dong; khuyén khich nhiing théa thudn bdo ddm cho
ngudi lao dong cé nhitng diéu kién thudn lgi hon so véi quy dinh
ctia phdp ludt vé lao dong; cé chinh sdch dé ngudi lao dong mua
cd phdn, goép vén phdt trién sdn xudt, kinh doanh”. D4y cting la
nguyén tic dugc thé hién tai khodn 2, Diéu 35 Hién phdp nim
2013: “Nguoi lam cong dn luong dugc bdo dam cdc diéu kién lam
viéc cong bdng, an toan”. Piéu nay thé€ hién ban chit cua phap
luadtlao dong va cing nhu tinh than ctia Hién phap vé méi quan
hé lam c6ng, an luong gitta ngudi lao dong va nguoi st dung
lao dong. Thém vao d6, né ciing nhu thé hién quan diém chung
trong cac chinh sich qudc gia vé bao vé quyén va lgi ich cua
ngudilao dong, dac biétlalao dong nt. Nhu vdy, vila mét ngudi
lao dong nit, chi Ng. 1é ra phai dugc d6ix¥ mot cich congbang va
dugc dam bao nhiing diéu kién lam viéc hop ly tai noi lam viéc.

Tu nhitng diém da néu, cé thé nhén dinh viéc di chuyén
hang ngay dén Ba Ria - Viing Tau c6 thé giy ra nhiing tac dong
tSi quyén va lgi ich ctia chi Ng. Do viy, tham khdao y kién cua
chi Ng. trudc khi ra quyét dinh diéu chuyén theo quy dinh tai
Diéu 154 cua B6 ludt Lao dong 2012 1a can thiét. Vi quyét dinh
dugc dua ra ma chi dva vao hgp dong lao ddng, von cé nhiing
diéu khoan kém thudn 1¢i cho ba Ng. so v&i viéc dp dung Diéu
154, nén can thiét phai tham khao y kién ctia ba Ng. Quan diém
ctia ba Ng. vé viéc dong y hay tir chéi lam viéc & dia di€m lam
viéc méGi can phai dugc can nhic béi Cong ty trudce khi ra quyét
dinh. Diéu nay cang trd nén quan trong hon khi quyét dinh d6
c6 thé tao ra nhitng tac dong d6i vbi stic khde ctia ba Ng. hodc
bat ky ngudilao dong nit nao. Do viy, yéu cdu cta Cong ty dugc
dua ra ma khong tham khéo y kién ctia ba Ng. vé diéu kién stic
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khée cling nhu nhitng vin dé lién quan khdc khac da vi pham
khong chi B¢ ludt Lao dong, ma con khoan 2, Diéu 35 Hién phap
nam 2013.
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PREFACE

This book is a contribution to the project “Implementing
Feminist Legal Theory” funded by the Rosa-Luxemburg-Stiftung
Southeast Asia and coordinated by the University of Economics
and Law. It comprises an essay on feminist judgments from the
Vietnamese perspective, along with six case comments that apply a
feminist approach to issues of sexual violence, inheritance, family
and marriage, and labour.

The book is presented in bilingual format, Vietnamese and
English, to reach Vietnamese readers but still be a part of the global
feminist judgment movement. The contributors choose the language
that they feel most comfortable to develop their research and translate
it into the other language.

The integration of feminist legal theory into judicial analysis is
gaining momentum globally, with notable applications in Canada,
England, Australia, New Zealand, Ireland, Scotland, and the United
States. This approach challenges the traditional perception of
gender neutrality and objectivity within judicial practices. By
incorporating feminist perspectives into judicial proceedings, a
more comprehensive and diverse outlook is fostered, enhancing the
reasoning behind written judgments.

We would like to express our sincere gratitude and appreciation
to the University of Economics and Law (UEL), Viet Nam National
University Ho Chi Minh City for their invaluable support and for
graciously hosting the project “Implementation of Feminist Legal
Theory”. The success of this endeavour would not have been possible
without their unwavering commitment and assistance.
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We are also deeply grateful to Assoc. Prof. Nguyen Tien Dung for
his early encouragement and unhesitating support, which served as
a catalyst for the inception of this idea. His guidance and belief in the
project were instrumental in its development.

We would like to express our sincere appreciation to Assoc. Prof.
Duong Kim Anh, Dr. Nguyen Thi Anh, Dr. Nguyen Phuong Cham, Dr.
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Prof. Do Minh Khoi, Dr. Nguyen Vinh Khuong, Dr. Cao Vu Minh, Assoc.
Prof. Le Vu Nam, Dr. Nguyen Thi Lan, Dr. Nguyen Van Quan, Dr. Luong
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the content. Any remaining mistakes in the manuscript solely belong
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FEMINIST JUDGMENTS: FROM THE
VIETNAMESE PERSPECTIVE

Trinh Thuc Hien

1. Feminist legal theory: Understanding Its Essence and
Contributions

1.1 Feminism

It should begin with the notion of feminism, a phenomenon
and concept that is undoubtedly rooted in Western culture.
It was said to have been introduced in the United States in
the 19" and early 20™ centuries as a movement to advocate
women’s position and raise the significance of “the uniqueness
of women, the mystical experience of motherhood and women’s

special purity”.

bell hooks simply defines feminism as «a movement to end
sexism, sexist exploitation, and oppression»’. Her feminist
standpoint not only focuses on gender equality as a primary
target of feminist movements but also looks at sexist thinking
and behaviour as a cause of societal dominance and submission.
She figures out that males as a group can benefit and exploit their
dominant position in patriarchy, but, in turn, as individuals, they

0 Alison M. Jaggar, Feminist Politics and Human Nature (Rowman & Littlefield
Publishers, Inc 1983) 5.

. bell hooks, Feminism is for Everybody: Passionate Politics (South End Press
2000) 1.
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find it uneasy to maintain their power over females®. These days,
we can see from the media how men are put under pressure when
someone like Chris Evans, in his 40s but still fit and charming, is
named People’s Sexiest Man Alive*. Thisis alively and somewhat
exaggerated example of how men are expected to conform to
a stereotype of power and dominance based on appearance.
However, it also highlights the toxic effects of negative gender
stereotypes on all human beings, regardless of gender®.

Obviously, bell hooks’ definition is not a unique idea on
which all feminists have agreed. Feminism has varieties due to
its historical development progress, from what point of view, and
the economic and social position that feminists have carried. It
could be said that feminism began with a movement when white,
middle class and educated women claimed the right to vote and
own property. Nevertheless, women are not all white, belong
to the upper class, and receive an education. Their voices and
experiences, therefore, are not single but diverse. It is leading
to various schools of feminism. Liberal feminism struggles for
gender equality, seeking equal opportunities for men and women
in the workplace, education and political participation®. Radical
feminism has shifted from asking for equal treatment between
men and women to fighting against women’s oppression and
patriarchy’. Radical feminists believe that sexual relationship

8 ibid ix.

0 See Kara Warner, ‘Chris Evans Is PEOPLE’s 2022 Sexiest Man Alive: “My
Mom Will Be So Happy™ (People, 7 November 2022) <https://people.
com/movies/chris-evans-people-sexiest-man-alive-2022/> accessed 15
November 2022.

5 ‘a gender stereotype can be defined as a standardised [...] idea or image
held about an individual on the basis of their gender’ Jane Pilcher and
Imelda Whelehan, Key Concepts in Gender Studies (second, Sage 2017)
159.

6 Alison M Jaggar (n 1) 35-36; Michelle Friedman and others, ‘What Is
Feminism? And What Kind of Feminist Am 1?7’ (1987) 1 Taylor & Francis, Ltd
3, 5-6.

7 Michelle Friedman and others (n 6) 8.
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has connected to economical and political power®; therefore,
among its focus is pornography, rape and the issue of women’s
capacity to control their sexuality as a manifestation of women’s
oppression’®. Socialism feminism is similar to liberalism
feminism in terms of disregarding biological differences
between women and men as a cause of different gender-based
treatments but fighting for social transformation rather than
individual freedom'®. Cultural feminism, like radical feminism
but in a positive way, recognises that women are different from
men biologically, psychologically, and socially to value women’s
attributes as equal to men’s, such as that individuals could not
be seen as having autonomy but tightened in their relationships
or struggling for caring, for example, child or family caring, as
a paid job'. The list of feminist schools of thought mentioned
above is not exhaustive. Seemingly, feminism is still ongoing
progress,and everyschool of thought determinesthe movement’s
ideology, approach, strategy and tasks. However, they likely
take the issues of gender to address societal inequality and

dominance with a focus on erasing women’s subordination.

1.2 Feminist legal theory

Scholars in law do not want to be left behind, joining the
movement and using feminist ideas to explore and evaluate

law. Feminist legal theory (feminist jurisprudence) has been

8 ibid 8-9.
® See discussion on female sexuality and rape in Catharine A. MacKinnon,

‘Feminism, Marxism, Method, and the State: Toward Feminist Jurisprudence’
(1983) 8 The University of Chicago Press 635, 646-55.

0 Michelle Friedman and others (n 6) 16.

B Patricia A. Cain, ‘Feminism and the Limits of Equality’ (1990) 24 Georgia
Law Review 803, 836-38.
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developed for a few decades and does not have a long history

as feminism®2.

Conventional legal methodology, at least from the Western
perspective, presumes that law is neutral and objective and
focuses on whether legal rules are coherent and consistent and
the requirement of predictability and certainty. Feminist legal
theory has introduced jurisprudence to a critical approach.
To some lesser extent, it challenges what critical legal studies
have suggested: “basic critique of the inherent logic of the law,
the indeterminacy and manipulability of doctrine, the role of
law in legitimating particular social relations, the illegitimate
hierarchies created by law and legal institution”", even though

the feminist approach is not considered as a branch of critical
legal theory".

As a social phenomenon, law had been long defined and
developed to foster the status quo of a power relationship,
including the gender interrelation'é, before women started
to carry out social roles and engage in making law. The first
and foremost concern of legal feminist theory is gender (in)
equality. Gender inequality is arguably caused by three social

B Margaret Davies and Vanessa E. Munro, ‘Editors’ Introduction’ in Ashgate
Research Companion to Feminist Legal Theory (Routledge 2013) 1.

8 Katherine T. Bartlett, ‘Feminist Legal Methods’ (1990) 103 Harvard
Law Review 829, 830; Michael D. A. Freeman, ‘LLoyd’s Introduction to
Jurisprudence’ in LLoyd’s Introduction to Jurisprudence (Ninth, Sweet &
Maxwell 2014) 1079.

B Carrie Menkel-Meadow, ‘Feminist Legal Theory, Critical Legal Studies, and
Legal Education or “The Fem-Crits Go to Law School” (1988) 38 Journal of
Legal Education 61, 63.

s jbid; See more discussion on similarities and differences between critical
legal studies and feminist legal theory at Deborah L Rhode, ‘Feminist Critical
Theories’ (1990) 42 Stanford Law Review 617.

6 See a discussion on how feminism and Marxism converge in terms of
power relations in society at Catharine A. MacKinnon, ‘Feminism, Marxism,
Method, and the State: An Agenda for Theory’ (1982) 7 The University of
Chicago Press 515, 515-17.
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phenomena: sex discrimination, gender oppression and sexual
subordination’. It could be the different access to rights and
benefits in terms of different sex, like different wages for men
and women at the workplace; physical or mental violence or
abuse of violence to maintain or express gender domination, like
sexual harassment or domestic violence; and devaluation of job
or position usually carried by women, like family or child caring.
Feminist legal theory will address the issue of gender inequality
by raising the question of whether there is sex discrimination,

gender oppression or/and sexual subordination.

To enhance social justice and improve gender equality,
feminist legal theory has increasingly been employed to
conduct research in several areas of law ranging from rape,
sexual worker, labour law to tort, contract and property law'.
However, feminist legal theory, like feminism, is subject to
divergences between various schools of thought and ongoing
debates among feminists, anti-feminists and others who do not
believe in feminist movement, and still evolves from time to

time in response to changing society and human lives®.

1.3 Feminist legal methods

As a methodology, feminist legal theory advocates for
incorporating women’s voice and experience in lawmaking.
It has investigated how the masculine view and discourse
significantly influence the development and advancement of

7 Christine A. Littleton, ‘Equality and Feminist Legal Theory’ (1987) 48
University of Pittsburgh Law Review 1043, 1046.

8 Margaret Davies and Vanessa E Munro (n 12) 1-2.

% Martha Albertson Fineman, ‘Feminist Legal Theory’ (2005) 13 Journal of
Gender, Social Policy & the Law 13, 23.
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legal concepts and norms®. Feminist legal theory does not
suggest that today, the law does not completely address women’s
issues in society but rather critiques that the law does not take
into consideration women’s experiences and perspectives*. One
notable achievement of feminist legal theory in this regard is
the expansion of the law on rape. Duncan argues that rape and
sexual relations have been defined in law, particularly English
law, based on male perceptions and discourse®’. However, the
concept of rape has evolved to encompass rape within marriage,
acknowledging that the defendant cannot simply rely on the
marital relationship to justify a belief in the victim’s consent??.

In another dimension, Barlett introduces feminist legal
methods to practising law, which she refers to as “doing” law?*,
distinguishing from critiquing law and engaging in law reform
activities under a feminist perspective. Her recommendations
havelaid the foundation for the methodology of feminist judging
and writing, as further discussed in section 3 of the present
essay. To Barlett, there are three components of feminist legal
methods that can be employed in the practice of law:

M Frances Olsen, ‘What is Feminist Legal Theory and Why Should Gender
Studies Care About It?’ [1998] IGS Bulletin 23, 23; Lucinda M Finley,
‘Breaking Women'’s Silence in Law: The Dilemma of the Gendered Nature
of Legal Reasoning’ (1989) 64 Notre Dame Law Review 886, 886-87;
Nancy Levit and Robert R. M. Verchick, Feminist Legal Theory: A Prime
(Second, New York University Press 2016) 16. See further discussion on the
dominance of male discourse in the text of the law, particularly the law of
rape in Sheila Duncan, ‘“Disrupting the Surface of Order and Innocence”:
Towards a Theory of Sexuality and the Law’ (1994) Il Feminist Legal Studies,
7-18. See also discussion on how legal language could be proved to be
male language in a number of law areas in Lucinda M Finley 805-906.

B Katherine T Bartlett (n 13) 837; Lucinda M Finley (n 20) 892.
B See discussion in Sheila Duncan (n 20) 12-15.

3 M.D.A Freeman, LLoyd’s Introduction to Jurisprudence (9" edn,
Sweet&Maxwell 2014) 1093.

i See footnote 1 at Katharine T. Barlett, ‘Feminist Legal Methods’ (1990) 103
Harvard Law Review 829, 830.
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(1) askingthe woman question: “identifyingand challenging
those elements of existing legal doctrine that leave out or
disadvantage women and members of other excluded groups”;

(2) feminist practical reasoning: “reasoning from an ideal
in which legal resolution is pragmatic responses to concrete
dilemmas rather than static choices between opposing, often

mismatched perspectives”;

(3) consciousness-raising: seeking insights and enhanced
perspectives through collaborative or interactive engagements

with others based upon personal experience and narrative”?s.

2. What is a feminist judgment-writing project?

The idea of the feminist judgment-writing project is carried
out increasingly worldwide, including in Canada, England,
Australia, New Zealand, Ireland, Scotland, and the United
States®®. It begins with the work of Canadian scholars who
employed a feminist approach to rewrite six Canadian Supreme
Court decisions with regard to the Canadian Charter of Rights
and Freedoms. The work was published in the Canadian Journal
of Women and the Law in 2006, although it was initiated in
2004,

The project output is an academic publication, either as
journal articles or an academic book. The project activities may
vary from countries to countries but they involve workshops

% jbid 831, 836-37.

% For example, refer the Australian Feminist Judgment Project at: (https://
auspublaw.org/2021/09/launch-of-the-feminist-judgments-and-critical-
judgments-projects-website/)

27 Canadian feminist judgments can be accessed via https://muse.jhu.edu/
issue/12397 or http://www.thecourt.ca/?s=women%27s%20court%20
of%20canada.

2 Diana Majury, ‘Introducing the Women’s Court of Canada’ (2006) 18
Canadian Journal of Women and the Law 1, 1.
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discussing the methodology of feminist judgment writing, the

selection of cases and manuscript preparation.

In projects implemented in the above-mentioned country,
two contributors participate in writing a feminist judgment.
One is a judge who writes an alternative feminist judgment
and the other is an academic scholar who writes a commentary
on the feminist judgment, aiming to highlight the feminist
contribution in filling the gaps left by conventional judging
methods. Therefore, judgment writing is at the heart of the
project, where authors do not confine themselves to comment
and critique court decisions but strive to produce alternative
judgments using feminist reasoning®. Their writings challenge
the conventional judicial approach of neutrality and objectivity
with regard to gender issues by analysing the original judgment
and incorporating feminist legal theory into their writing and
decision-making while still maintaining rational arguments to
persuade the audience®.

It could be said that the feminist judgment-writing project
aims to uncover the underpinning gendered proposition in
courtjudgment and propose an alternative judgment taking into
account feminist arguments and reasonings. To achieve this
objective, the feminist judgment-writing project is conducted
under a desk-based research method. Authors rely on primary
sources like statutes and case law and secondary sources
like relevant academic literature to develop commentaries,

arguments, and conclusions®'.

2 Rosemary Hunter and others, ‘Feminist Judgments: An Introduction’ in
Rosemary Hunter and others (eds), Feminist Judgments: From Theory to
Practice (Hart Publishing 2010) 3.

% jbid 6.
8 ibid 4.
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Authors should respect the facts reported in original court
decisions**andrefrainfromseekingfurtherfactsoropinionsfrom
plaintiffs and defendants by themselves or imposing hypotheses
about facts. It should be noted the reliance of judges on certain
facts to make a decision is closely linked to storytelling or fact-
telling since they hear the statements and arguments from both
sides (plaintiff and defendants), and determine what is reliable
and relevant for the settlement of the case®. Therefore, feminist
judges/authors have space to present a different narrative from
the original court decision by selecting and organising the
facts®.

A feminist judgement-writing project is considered a
practical way to bringlegal theory down to practice and test how
feminist legal theory can provide for an inclusive and diverse
approach to justice than the existing judicial decision-making
method**. However, the aim and objective of the given project
are not overly ambitious. Because it involves judgment writing,
it adheres to the judgment writing style employed by judges®®.
Additionally, the project does not aim to amplify women’s
voices to advance the feminist movement?’, nor does it seek to
revolutionize feminist legal theory or introduce a new school
of thought?®. Rather, it seeks to demonstrate and forecast how

feminist legal theory can work in practice.

32 See discussion on limited access to facts at ibid 13-14.

% Erika Rackley, ‘The Art and Craft of Writing Judgments: Notes on the
Feminist Judgments Project’ in Rosemary Hunter and others (eds), Feminist
Judgments: From Theory to Practice (Hart Publishing 2010) 45.

3¢ Rosemary Hunter, ‘An Account of Feminist Judging’ in Rosemary Hunter and
others (eds), Feminist Judgments: From Theory to Practice (Hart Publishing
2010) 36.

% Margaret Davies and Vanessa E Munro (n 12) 15-16.
% Rosemary Hunter and others (n 29) 6.

87 Margaret Davies and Vanessa E Munro (n 12) 16.

%  Rosemary Hunter and others (n 29) 6.
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3. Feminist legal methods in judgment writings

This section discusses feminist legal methods that
contributors to the feminist judgment-writing project should
employ when writing a feminist judgment. It also serves as a
recommendation for any judge who wishes to make a decision

under a feminist approach.

For writing feminist judgment, Hunter, taking into account
Barlett’s recommendations of feminist legal methods, figures

out seven features to have a feminist approach?®:

1. “Asking the woman question™ noticing the gender
implications of apparently neutral rules and practices
(as well as their implications for other traditionally
excluded groups);

2. “Including women”, both in terms of writing women’s
experiences into legal discourse (as individual litigants
and collectively, drawing on relevant research evidence),
and in the construction of legal rules;

3. Challenging gender bias in legal doctrine and
judicial reasoning;

4. Contextualisation and particularity: reasoning from
context and the reality of women’s lived experience;
makingindividualised rather than categorical or abstract
decisions; paying particular and careful attention to the
individuals before the court; and not judging women for
making different choices from those the judge herself
would have made;

S. Seeking to remedy injustices and to improve the
conditions of women’s lives;

6. Promoting substantive equality; and

7. Drawingonfeministlegalscholarshiptoinformdecisions.

% Rosemary Hunter (n 34) 35.
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Hunter’s recommendations have been accepted in many
feminist judgment-writing projects*®. Point 1 undoubtedly
refers to Barlett’s method of asking the woman question. Point 4
on contextualisation and particularity is equivalent to Barlett’s
method of feminist practical reasoning, as Hunter expressly

mentions*.

For successful feminist judgment writing, it is crucial to
select a suitable court decision to provide alternative judgment
under the feminist legal method; that is, a court decision should
have the issue of gender, and the author would like to remedy

the relatively injustice conclusion or reasoning*.

Asking the woman question is to discover the gender
implications of neutrally-appeared rules or whether the
application of rules results in women’s disadvantage or
subordination®*. However, Barlett’s asking the woman question
could be explained in terms of not focusing on women as the only
vulnerable but on any persons who could suffer disadvantage on
the ground of their gender. By selecting a suitable court opinion
for rewriting, the author achieves the assignment to pose the
woman question at point 1, give an effort to correct injustice due
to gender discrimination or oppression at point S, and enhance

substantive equality in their alternative judgment at point 6**.

Contextualisation of facts is vital to feminist judging. It
requires facts to be evaluated under a broader context, including
social conditions surrounding litigants and their history, rather
than only finding facts satisfying elements of a rule or similar to

M Heather Douglas and others, ‘Introduction: Righting Australian Law’ in
Australian Feminist Judgments: Righting and Rewriting Law (Hart Publishing

2014) 8.
% Rosemary Hunter (n 34) 38.
0 jpid 35.

4 Katharine T Barlett (n 24) 837-43.
% Rosemary Hunter (n 34) 35.
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precedents*.Respectingtofeministjudgment, contextualisation
of facts, in combination with asking the woman question, is
aimed at eliminating any forms of sex or gender discrimination
or oppression or abuse of power*. This method is employed
to determine which facts are material to decide the case and
likely to result in not applying a rule. Therefore, it does not
negate conventional legal reasoning like deduction, abstraction,
or generalisation®.

Although Hunter does not refer to Barlett, point 2

{53 . » . . .
on “including women” experience in legal discourse and
construction, to some lesser extent, is close to Barlett’s method
of consciousness-raising. Consciousness-raising is a process of
sharing ideas and experiences that may raise public concerns
about a problem*®. Including women’s voices and experiences
in judgment could draw public attention and acceptance of

individual stories and perspectives®.

4. The introduction of feminist legal theory and feminist
judgment into Vietnamese legal scholarship

The cultural and social values and traditions in Vietnam
have long defined the subordinate role of women. However,
in recent decades, the Vietnamese government has carried a
gender equality policy. Vietnam has been a state party of the
Convention on the Elimination of All Forms of Discrimination
against Women since 1982. Vietnam was also a state party to
the International Covenant on Economic, Social and Cultural
Rights that same year and the Convention on the Rights of the

4 Katherine T Barlett (n 24) 850-54; Rosemary Hunter (n 34) 37; Nancy Levit
and Robert R M Verchick (n 20) 45.

46 Katherine T Barlett (n 24) 855.

47 jbid 855-58.

4% jbid 863-64.

4 Nancy Levit and Robert R M Verchick (n 20) 46.
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Child in 1990, which included provisions on non-discrimination
based on sex. The Constitution of the Socialist Republic of
Vietnam in 2013 recognises equal rights and the principle of
non-discrimination in Articles 3 and 16. Article 26 reaffirms
the principle of gender equality. Law on Gender Equality was
passed in 2006. Under the Law on Promulgation of Legislative
Documents, a report on gender impact assessment is required
for a statute to be passed.

At the policy-making and governmental level, the gender
matter receives significant attention and awareness. Gender
equality is not an unexplored matter in practice and scholarship
today, even though it is doubted to be formal rather than
substantive equality. Formal gender quality is the equality
recognized in policies, laws, and other measures to ensure
women and men have equal access to “the political, economic,
social, cultural, civil, domestic or any other field”*°. Formal
gender equality was the goal of the first wave of feminism.
Liberal feminists believed that to be equal to men, women must
have unlimited participation in all public spheres, including
politics and economic activities, relying on the assumption
that all individuals have free will*!. Meanwhile, substantive
gender equality not only emphasizes equal rights between
men and women before the law but also examines whether
implementation and application of the law may lead to women’s
disadvantages. The Convention on the Elimination of All
Forms of Discrimination against Women Article 2 manifests
both formal and substantive equality**. The Vietnamese Law

50 Article 1.

51 Nadine Ehlers, ‘Identities’ in Lisa Disch and Mary Hawkesworth (eds), The
Oxford Handbook of Feminist Theory (Oxford University Press 2015) 349.

%2  Dubravka Simonovié, ‘Convention on the Elimination of All Forms of
Discrimination against Women: Introductory Note’ (Audiovisual Library of
International Law, no date) <https://legal.un.org/avl/ha/cedaw/cedaw.htmi>
accessed 15 November 2022.
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on Gender Equality is considered to have corresponding
provisions, that is to say, Article 4 about the objective of the law
expressly calls for substantive equality and Article 10 prohibits
any act or practice preventing persons from exercising gender
equality, gender discrimination, or gender-based violence.
However, it has not been desmonstrated that the Law on Gender
Equality is applied to settle disputes in practice. Feminist legal
theory has not developed as mainstream, or at least a strong
legal methodology, in contemporary Vietnamese jurisprudence.
Vietnamese legal literature lacks in-depth research and review
from the feminist perspective to discover how the law reflects
women’s views and impacts women’s lives and choices.

The idea of writing feminist judgment, which is the topic of
the present book, is inspired by the work of Professor Rosemary
Hunter. She has worked on projects of this kind in England,
Australia, and the United Statesasan editor, author, instructor, or
advisor. In Vietnam, we did not have a widespread and thorough
feminist legal theory application before we started the feminist
judgment project, bearing in mind that a project of this kind
initiated more than ten years ago, but the feminist legal theory
has been evolved for a couple of decades in western countries.
The project also started in the context that case law has been
recognized since 2016, and the practice of case commentaries
has accelerated at a slow pace. It is undoubtful to see an
overwhelming ratio of research papers to case commentaries
in legal academic journals. Therefore, the project’s goal is not
confined to an experiment to see how feminist legal theory
can immerse in dispute resolution in courts to enhance justice.
The introduction of feminist legal theory into Vietnamese
scholarship is expected to be presented in an accessible and
practical manner rather than solely theoretical. This approach
may raise the interest of law practitioners and academics as it
demonstrates the application of feminist legal theory in practice.
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Furthermore, it contributes to legal scholarship through case
commentaries, which explore laws in a practical way and analyse
court decisions as persuasive authority, even when not formally
recognised as precedents®.

5. Challenges to feminist judgment writingin the Vietnamese
context

5.1 Understanding, adopting and recogising feminist legal
theory

In Vietnam, in several thematic workshops and conferences
that the present author attended, feminist legal theory has
encountered skeptical views about its contribution to the legal
system and scholarship and whether it is a partial or biased
approachto protectingwomen against men. The enactment of, for
instance, the Law on Gender Equality, the Labor Code Chapter
X on exclusive provisions for female workers and gender equality,
and the Law on Marriage and Family with numerous provisions
addressing women’s matters may lead to the appraisals that
women and men are equal before the law with an emphasisation
on the protection of women. As mentioned above, feminist legal
theory approaches more than formal gender equality because
it explores the nature of law, challenging its status of gender
blindness. Additionally, if men’s and women’s identities are
consideringly different, it also questions how the law respects
women’s identities and societal roles. Therefore, if Vietnamese
scholarship does not have in-depth research on feminist legal
theory, both in theory and its application, any doubt about its

%3 Court opinions must undergo a formal procedure that involves the Board of
Jury of the People’s Supreme Court exercising the authority to select and
approve court opinions for conferral of precedent status. See Resolution
No. 04/2019/NQ-HDTP dated 18" of June, 2019 on process for selecting,
publishing and applying precedents Article 6.
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contribution to jurisprudence and legal practice does not have a

solid supportive ground.

Adopting feminist legal theory into dispute settlement in
court raises concerns about the requirement of the Vietnamese
procedural law that judges decide a case independently and
in compliance with the law. However, although feminist
legal theory is all about gender dominance, it does not ask for
unreasonably prioritising women over men. Even though it may
be influenced by various feminist schools of thought in terms
of acceptance or not of different identities between women
and men®*, feminist legal theory solves the gender matter to
ensure that no individual suffers discrimination or oppression
due to their sex and gender. In deciding the case, judges cannot
neglect facts surrounding a dispute to select and apply rules of
law. However, applying legal rules to the facts is not a simple
and technical manipulation but requires legal thinking and
reasoning that are driven by the decision-makers’ outlook and
perspective on life and society, including feminist thinking. As

Hunter argued, it otherwise enhances judges’ independence®.

5.2 Case comments

Case comment is a kind of academic writings that plays
an essential role, particularly in any jurisdiction adopting the
doctrine of precedent. Although case law can be recognised as
a source of law in many countries of common law, civil law or
mixed, it may not have binding authority without the doctrine
of precedent. The doctrine of precedent requires judges to
be legally bound by previous decisions of the higher or at the

5 See more discussion on this matter at Nadine Ehlers (n 51).

% See more discussion on the question of bias at Rosemary Hunter (n 34)
30-35.
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same level courts in the hierarchy®®; therefore, the rule of law
formulated from a court decision can have a binding effect as
statutoryrules. Inajurisdiction not formally having the doctrine
of precedent, previous court decisions may only have persuasive
authority and are not discussed or mentioned expressly in a
judgment®”. Therefore, writing case comments or case notes is
a frequent practice of practitioners and academics in common
law countries where precedents are capable of having a binding
effect upon subsequent lower court decisions®®. Bearing in
mind, in the United States, case comments or case notes are
usually written by law students, sometimes co-authored with
law professors, to publish in a law review journal®. However,
briefing and commenting on a case is critical to conducting
doctrinal research for journal articles or essays since case law is
integral to a common law legal system.

A case comment provides insights into a judgment and its
implication for its application in the future as a precedent and
its contribution to the development of the relevant legal area by
analysing and critiquing a recent and renowned case®. A case

selected to comment on should be problematic in the sense

% Carleton Kemp Allen, Law in the Making (Claredon Press 1927) 147; See
more discussion on the doctrine of precedent at Cross and Harris, Precedent
in English Law (fourth edition, Claredon Press 2004) 5-38.

57 See discussion on case law in France at Eva Steiner, French Law: A
Comparative Approach (second edition, Oxford University Press 2018) 69—
70; Barry Nicholas, The French Law of Contract (second edition, Oxford
University Press 2015) 15.

%8 Jessica Giles, ‘Writing Case Notes and Case Comments’ (no date) < https://
law-school.open.ac.uk/sites/law-school.open.ac.uk/files/files/PILARS-
Writing-case-comments.pdf> accessed 15 November 2022.

% See the practice in the United States law schools at ‘Comments’ (Columbia
Law Review, no date) <https://columbialawreview.org/comments/>;
‘Note Submissions’ (Stanford Law Review, no date) <https://www.
stanfordlawreview.org/submissions/notes-article/> accessed 15 November
2022; ‘About’ (Harvard Law Review, no date) <https://harvardlawreview.org/
about/> accessed 15 November 2022.

80 Jessica Giles (n 58) 2; ‘Comments’ (n 59); ‘Note Submissions’ (n 59).
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that it proposes conflicting points between the court of first
instance and the court of appeal, or it represents a novel legal
issue, or it contains a strong dissent of a judge in the tribunal®.
Case comments serve many functions. First and foremost, it
should demonstrate the author’s opinion of whether or not
the court’s judgment is satisfactory in the light of academic or
practical sense®. Because it is likely to operate as a precedent for
subsequent cases, it should be figured out what the law is under
the decision and how it applies to analogous cases. The author
can go further by recommending improvement to put forward
the correct judgment or suggestion of accurate reasoning or
holding.

Vietnam is not a common law country, but precedents are
recognised as the possible binding authority for courts to make
decisions since 2016%. From that day on, court opinions have
increasingly become significant research material both in legal
practice and scholarly. At the time of the present essay, 70
precedents have been approved and announced by the Supreme
Court. However, it could not be said that Vietnam adopts
the doctrine of precedent since not all previous higher court
decisions can bind lower courts. It raises the question that is
writing a case comment in the Vietnamese context is limited
to precedents or any court opinion of legal importance. In case
of commenting on a court opinion that is not a precedent, the
task is not discovering the statement of rule drawing from the
judgment. It should provide an analysis and critique of how
particular rules of law, statutory or from a precedent, operate

in practice and whether their application leads to satisfactory

61 ‘Write a Publishable Comment for Your Law Review or Journal’ <http://www.
lexisnexis.com/supp/lawschool/resources/write-a-publishable-comment.
pdf> accessed November 15 2022; ‘Comments’ (n 59).

62 Jessica Giles (n 58) 16-18.

6 Resolution No. 04/2019/NQ-HDTP dated 18" of June, 2019 on process for
selecting, publishing and applying precedents Article 8.2.
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solutions. In this sense, providing insights into a court opinion
likely contributes to scholarship and legal practice. When
academics do not conduct qualitative or quantitative research
in law to evaluate the law from expert opinions or empirical
data collected from parties involved and stakeholders, working
with court decisions is reliable for doctrinal research. We have
some excellent examples of case commentaries like Prof. Do
Van Dai’s works. Nevertheless, case commentaries have not
been widespread in Vietnamese legal scholarly publications, as

discussed elsewhere in this essay.

Therefore, writing case comments is challenging for
Vietnamese scholars. First, they should acknowledge the
function and contribution of writings of this kind and adhere
to its objectives. Second, they are also encouraged to follow
instructions to write a case comment learned from common law
experiences to produce successful and meaningful academic
writing. Basically, a case comment composes of two main
parts: a case description, where facts and holdings are briefly
indicated, and a case analysis, where the author analyses and
critiques the court opinion in detail to highlight the question
of the accuracy concerning the judgment and reasoning and the
impact of the case®®. In the former, authors should refrain from
inserting their opinion, which is within the latter’s function, and
limit themselves to providing audiences with the context of the

dispute and how the court come up with the conclusion®.

In the present book, contributors are encouraged to follow

the outline below but can adjust it to suit their purpose:

- Introduction/Background context;

64 Jessica Giles (n 58) 20-2; ‘Sample 2018 Case Comment Instructions’
<https://www.minnesotalawreview.org/wp-content/uploads/2018/04/
Sample-Case-Comment-Instructions.pdf> accessed November 15 2022.

8 ‘Sample 2018 Case Comment Instructions’ (n 64).
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- 'The facts and the issue;

- 'The procedural history;

- 'The original court decision;

- The feminist analysis and contribution.

Except for the part on the introduction or background
context and analysis from feminist perspectives, authors will
brief the case objectively and concisely without any discursive
and argumentative statement.

In the framework of feminist judgment in Vietnam, instead
of writing a comment on the alternative feminist judgment, as
in many projects of this kind all over the world, Vietnamese
scholars participating in the concerned project opt for writing
comments on original court decisions from the feminist
perspective. There are some crucial reasons for this tendency.
Not many Vietnamese scholars are interested in feminist
judgment since feminist legal theory has been introduced to
Vietnamese jurisprudence in recent years. Meanwhile, feminist
legal theory had been developed considerably before the first
project of feminist judgment was first initiated in Canada. In
the Vietnamese context, it is a friendly and familiar approach
to start with a feminist analysis of the original court decision
to point out whether it is necessary or not to employ feminist
critical thinking and reasoning to achieve a relatively just
decision. Because not many scholars are joining the project, it
is impractical to have one scholar writing a feminist judgment
and the other scholar writing a comment, respectively. Another
reason is the style of Vietnamese judgment, which will be
discussed in the latter part of this essay.

5.3 Writing judgment

A feminist judgment project is not only writing a case

commentary from a feminist approach but also a judgment.
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Graduating from a law school in Vietnam does not mean that
a graduate is equipped with judgment writing skills. A law
graduate must proceed with professional education, namely
going to the Vietnam Court Academy to receive professional
training. Therefore, scholars need to become more familiar with
judgment writing skills and, to some extent, decision-making

skills as a judge.

A feminist judgment project is impressive in light that
scholars are put in the judge’s shoes to explore and give
comments on the judge’s work. The courtroom atmosphere is not
like doing research in the office at law school or at home. Thus,
even though participants in a project of this kind cannot hear
the case, they must imagine what happened when reading the
facts. To some extent, bearing in mind the difference between
a judge and academic work, authors are expected to have a fair

and respectful commentary on what a judge has done.

To write a feminist judgment, participants should be familiar
with the court decision’s style. Vietnamese legal system is still
formally categorised as a socialist legal tradition that shares
some features with the civil law tradition. among which is the
style of writing judgment.

For the purpose of understanding the style of writing
judgment in Vietnam, it is worth mentioning the components
of a court decision. The body of a court decision for civil cases
in general comprises the Content of the dispute (“Noi dung vu
4n”, “Nhin thdy”), Rationale (“H6i d6ng xét x&¥ nhan dinh”,
“Xét thay”) and Holding (“Quyét dinh”). The “Content of the
dispute” records the parties’ statement of facts and opinions,
a summary of the court of first instance and, if any, the court
of appeal’s decision, a summary of the Protest of the Chief
Prosecutor of the Supreme/Superior People’s Procuracy or
the Chief Judge of the Supreme/Superior People’s Court. A
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commentator should brief the case relying on the “Contents
of the dispute” to describe the historical procedure. However,
using the parties’ statement of facts to describe the facts is
unreliable because the court needs to evaluate and discuss the
facts. However, it is sometimes necessary for a commentator to
raise a question of whether the court has missed material facts.
The subsequent parts, “Rationale” and “Holdings”, play a vital
role in case briefing. A commentator should describe the facts of
the case, the decision and the argument relying on what the court
discussed and concluded. The problem is that a court decision
gives little information, particularly the court’s argument on
how the law applies to the facts.

As discussed above, case law is considered a legally binding
authority to decide a case in Vietnam, but the doctrine of
precedent is not adopted. Precedents are defined as “arguments
and rulings in a legally effective judgment or decision [...] of
the courts that are selected by the Council of Justices of the
Supreme People’s Court and published by the Chief Justice of
the Supreme People’s Court in order for other courts to study
and apply them when deciding subsequent cases™®. The given
definition reflects their formation that is out of the process of
deciding a case; that is to say, precedents are not established by
the court’s practice of applying or following solutions in previous
higher court decisions. Precedents in Vietnam is characterised
by the deep involvement of the Supreme People’s Court in
selecting appropriate court decisions and approving the status
of a precedent. Their formation is close to the formation of a
statute, and the Supreme People’s Court works on an overview
of the precedent (“Khdi quat n¢i dung 4n 1¢”), which is divided
into facts (“Tinh huéng 4n 18”) and solution (“Giai phap phép
1ly”) since Precedent 07/AL/2016, makes it close to a statutory

66 Resolution No. 04/2019/NQ-HDTP dated 18" of June, 2019 on process for
selecting, publishing and applying precedents Article 1.
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rule of law®’. In the guidance on the application of precedents,
the Supreme’s People Court requires courts to discuss facts and
solutions of a precedent and facts of the case before the court
when applying this precedent or explain when they decide not to
apply precedent®®. However, because the facts and solutions are
formulated to be an abstract rule, courts do not put in the effort
to discuss in detail as they do not have the practice to discuss in
detail any statutory rule of law and argue how to apply the rule
to facts.

Considering the component of a court decision in Vietnam,
participants in writing feminist judgment do not rewrite the
Content of the dispute but the Rationale and Holdings. The
style of writing a court decision in Vietnam requires authors to
refrain from devoting themselves to writing in detail and bearing
in mind that this is a project of writing feminist judgment, not
to renovate courts’ writing style. It is very challenging since
the author cannot discuss their point of view from a feminist
approach in detail.

6. About the book
With the aim to promote the feminist legal theory under a

practical approach by commenting and incorporating feminist
argument into judgments in selected Vietnamese cases, the book
entitled “Toward Vietnamese Feminist Judgments” is designed
with an essay on the feminist judgment from the Vietnamese
perspective and six case comments covering several law areas,
ranging from criminal and criminal procedural law, marriage

law to labour law.

67 See more discussion on how a \/ietnamese precedentis a v:ariety of statutory
rule of law at Trinh Thuc Hién, ‘An |& Viét Nam: M6t bién thé cuia vin ban quy
pham phap luat?’ (2019) 5(373) Nha nuéc va Phép luat 3.

6 Resolution No. 04/2019/NQ-HDTP dated 18" of June, 2019 on process for
selecting, publishing and applying precedents Article 8.
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The selected court opinions in this book embody recurring
topics that have been subject to scholarly debates within
feminist legal theory. These include issues such as rape, care
work, division of household responsibilities between spouses,
and the treatment of female workers. Additionally, another court
opinionisincluded due to its reflection of the norms surrounding
women’s land inheritance in traditional Confucianism, which
holds significance in Vietnamese society. Furthermore, the
writing style of case comments in the present book varies, as it is
influenced by the individual author’s own perception of feminist
legal theory and their assessment of the aim of the feminist
judgment writing project.

In her commentary on criminal judgment of sexual crimes,
author Phan Thi Lan Huong addresses the matter of substantive
gender equality to ensure the protection of women and children.
She argues that despite the formal recognition of equal rights
between men and women and statutory rules protecting
women against sexual violence, the way to conduct the criminal
proceeding, particularly in rape cases, potentially affects the
outcome of the dispute resolution in terms of finding justice
for women. The burden of proof, lack of supportive service, and
concern for privacy and confidentiality are some prominent
features that prevent women from seeking justice when they
are rape victims. Huong’s analysis reveals that conventional
court judgments primarily focus on selecting facts that fulfil the
elements of the crime as stipulated in the criminal code, often
overlooking other crucial factors concerning the well-being
of the victim and the future of a child born as a result of rape.
This approach can have detrimental effects on their daily lives
following the court proceedings. This serves as an illustration
of the critique feminist legal theory directs towards traditional
judging methods, aligning with the feminist methodology
proposed by Barlett and Hunter, as discussed earlier.
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The book includes two case comments that examine the
division of marital property in divorce. The wives in these
cases hold contrasting positions, with one fulfilling the role of a
housewife while the other is a businesswoman and shareholder
who occupies a senior managerial role in her ex-husband’s
company. Despite these differences, the court’s decisions in
both cases align in a significant aspect: the husband obtains the
divided marital property in kind while compensating the wife
with the corresponding monetary value of the property she is
entitled to.

Authors Nguyen Thi Hong Nhung and Ngo Minh Phuong
Thao discovered that the wife, in the case involving a housewife,
was dissatisfied with the treatment she received. After the
divorce, she and her child, who remained under her custody,
were unable to continue living in their house and had to find
alternative accommodations using the money received from the
division of marital property. This finding supports the notion
that solely focusing on the contributions made to the acquisition
of marital property, without considering all the circumstances
surrounding a woman’s and her children’s lives after divorce,
cannot lead to a comprehensive sense of justice. Furthermore,
feminist legal theory is argued to not only protect women but

also ensure that no one is treated unfavorably due to their gender.

Authors Doan Thi Phuong Diep and Dang Hoang Minh assert
that the court’s assessment of facts and interpretation of the law
has deviated from the statutory objective of protecting women
and ensuring gender equality. Specifically, in the case of a wife
who is a businesswoman, her significant contributions to the
development of a company founded and co-managed by her ex-
husband are undervalued when determining the distribution of
marital property, particularly shares in the company. Moreover,
she is unjustly portrayed as a potential source of conflicts within
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the company, leading to her being required to leave the company
and receive only the monetary value of the shares after the
divorce.Inresponse, Diep and Minh have endeavoured to rewrite
the decision, advocating for the wife to retain her position as a
shareholder in the company, aligning with a feminist approach

that upholds equal access to economic rights.

Inanother case commentrelated to a divorce petition, authors
Nguyen Dinh Duc and Trinh Thuc Hien contend that gender
stereotypes significantly influence how judges evaluate the case
at hand, leading to the husband’s assertions being given more
weight while disregarding the wife’s claims. In the particular
dispute they discuss, the wife, who was found to have cheated on
her husband, filed for divorce, citing an unsustainable marriage
and alleging physicaland mental abuse by her husband. However,
the court dismissed her claim based on her husband’s assertion
of his love for her and his desire to maintain the marriage. Duc
and Hien draw on research demonstrating societal expectations
in Vietnam that place the duty of faithfulness and maintaining
family life on women. They conclude that the wife was deemed
not entitled to rely on her perspective of the marriage as grounds
for ending it. Duc and Hien propose a feminist judgment that
would rule in favour of the wife in order to demonstrate that
it is the court’s reasoning, rather than the law itself, that leads
to different outcomes. They argue that adopting a feminist
approach would prioritise respecting the individual’s right to
make choices about their own life.

Diep and Minh introduce the concept of cultural feminism in
their commentary on a labour dispute involving a female worker
who was assigned to a distant workplace, requiring a one-hour
commute. Theyargue for differential treatmentbetweenmaleand
female workers based on their distinct biological, psychological,
and social characteristics. They propose a revised judgment
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that favours the plaintiff, highlighting the employer defendant’s

failure to consult with her prior to the work reassignment.

In the inheritance case, author Nguyen Thi Kim Chung
offers an appraisal of the court’s approach rather than criticizing
the decision itself. The court’s consideration of women’s
inheritance rights in a rural community, where patriarchal and
Confucian norms prevail, is commendable. While the initial
impression might suggest that the selected cassation court
opinion does not fully support women’s inheritance rights
since the female plaintiff’s claim was rejected partly, Chung
discovers that the court thoroughly examines the circumstances
surrounding ancestral property inheritance. This analysis leads
to the recognition of inheritance rights for other women in the
extended family, including the plaintiff’s aunts. The higher court
decisions help bridge the gap between formal gender equality in

law and access to justice in practice.

While some contributors to the present book choose not to
write a feminist judgment, and others are willing to explore, they
all advocate for substantive gender equality, especially in terms
of access to justice. The context of a dispute is used to explain
feminist legal theory, highlighting that the interpretation
of gender equality in law can vary and that only certain
interpretations can effectively protect women, children, and,
ultimately, all human beings. Feminist legal theory does not
promote bias or subjective assessments that unreasonably favour
women over men. Instead, it assists judges in avoiding gender
stereotypes when evaluating facts and providing reasoning for
their decisions.

The first work on feminist judgment in Vietnam may, to
some extent, differ from similar projects conducted in other
jurisdictions, but it demonstrates a willingness to adopt an

alternative approach to law. This approach aims to promote
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comprehensivesocialjusticeand protecthumanrights, regardless
of the gender to which individuals belong. The contributors
utilize the feminist judgment method to discuss, explore, and
rewrite court opinions, aiming to raise awareness of how the
application of rules and regulations can either perpetuate gender
dominance or support gender equality. Through this approach,
they highlight how feminist legal theory can enhance law as a
tool for inclusive justice.
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CASES 1 AND 2: SEXUAL OFFENCES

§ Case No. 66/2020/HS-ST dated 24 February 2020 by the People’s Court
at Ha Long City on “Sexual abuse”

§ Case No. 72/2020/HS-PT dated 12 June 2020 by the People’s Court at
Bac Giang Province on “Rape”

Phan Thi Lan Huong

In today’s modern world, the protection of women’s rights
toward gender equality is a significant issue that requires a
country to reform its legal system with different approaches.
The right-based approach is frequently employed in legal
system reforms to ensure equal protection for both men and
women. Feminist legal theory further enables lawmakers
and law enforcement officers to consider all aspects or factors
related to gender stereotypes and discrimination arising from
gender differences, especially women who are victims of sexual
violence and suffer from many issues in the social context of
Vietnam, where gender norms have strongly influenced their
daily life. Hence, the question remains as such how the court’s
judgment considers not only legal factors but also the other
factors that negatively impact victims of sexual violence, such as
discrimination or stigma? This essay examines the cases related
to sexual violence based on feminist legal theory to identify
how female victims are protected by laws, what consequences

and impacts of sexual abuse need to be considered when
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making judgments, and what challenges remain in seeking legal

protection through the justice system in Vietnam.

1. Sexual violence and feminist legal theory in the context
of Vietham

Violence against women remains challenging in every
country and violates human rights in the world today'. How
to protect women’s rights through the official justice system is
the critical question for a nation in the progress of promoting
legal reform. On the one hand, the Vietnamese government
has struggled to promote legal protection for women who are
the victims of violence by providing legal frameworks for the
prevention and control of domestic violence, including the
forms of violence, sanctions, and penalties, as well as the support
measures to ensure survivors of violence seek legal protection.
On the other hand, 90% of violence survivors did not report
their cases to the police®. Various reasons prevent victims of
violence from seeking legal protection, such as victim blaming,
victimisation, the burden of proof, and a lack of gender-sensitive
law enforcement officers’. It is worth noting that even though
victims of violence have access to justice, the question remains as
to whether they are protected appropriately under the laws and
whether the judgments considered all factors as a requirement

. Rashida Manjoo and Jackie Jones, The Legal Protection of Women From Violence:
Normative Gaps in International Law (Routledge 2018).{\\i{}The Legal Protection
of Women From Violence: Normative Gaps in International Law} (Routledge
2018

0 MOLISA and others, ‘Results of the National Study on Violence against
Women in Viet Nam 2019’ (Summary, 2020) <https://vietham.unfpa.org/
sites/default/files/pub-pdf/1._eng_summary_report.pdf> accessed 23 July
ooooa

8 See more at Eilen Skinnider and others, ‘The Trial of Rape: Understanding
the Criminal Justice System Response to Sexual in Thailand and Vietham’
(UN Multi-Country study, 2017) <https://asiapacific.unwomen.org/sites/default/
files/Field%200ffice % 20ESEAsia/Docs/Publications/2019/08/ap-Trial-of-
Rape_26Aug2019_lowres-compressed.pdf> accessed 15 November 2022.
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of feminist legal theory. “When many governments worldwide
are retreating from their obligations and commitments to the
promotion and protection of women’s human rights, law and
policymakers must recognise and address the underlying causes
and consequences of gendered violence and deal with their
symptoms™. Hence, this essay focuses on the examination of
the judgment of the court related to sexual violence in Vietnam
to identify the current challenges in protecting women’s rights

based on feminist legal theory.

Feminist legal theory is the approach to analysing the
relationship between gender and laws. How the law protects
the rights of women, and what other factors related to gender
should be considered during the process of law application are
the key questions to examine the court’s judgment, especially in
sexual violence cases. Feministlegal theory refers to considering
associated factors and consequences caused by gender norms
and gender stigma or discrimination against women who are

victims of rape and sexual assault cases.

Sexual violence against women is one form of violence that
can be committed by husbands, intimate partners, or strangers.
The National Study on Violence Against Women 2019 -
Summary Report indicated that sexual violence committed by
non-partners includes the forms as follows: “(i) Forced her to
have sexual intercourse when she did not want to; (ii) Forced her
to have sexual intercourse when she was too drunk or drugged
to refuse; (iii) Forced or persuaded to have sex against her will
with more than one man at the same time; (iv) Attempted to
force her into sexual intercourse when she did not want to, for

example, by holding her down or putting her in a situation where

0 Manjoo and Jones (n 1).
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she could not say no; (v) Touched her sexually against her will;
(vi) Made her touch their private parts against her will™.

The Penal Code of Vietnam 2015 (amended in 2017) also
determines some sexual crimes, including rape, rape of a person
under 16, sexual abuse of a person aged from 13 to under 16,
engaging in sexual intercourse or other sexual activities with a
person aged from 13 to under 16, molestation of a person under
16, and employment of a person under 16 for pornographic
purposes (Article 141 to Article 147). In addition, sexual
violence also includes sexual harassment acts that are defined
as administrative violations and will be imposed sanctions
under Decree No0.144/2021/ND-CP dated 31 December 2021
of the Government on Administrative penalties for violations
against regulations on social safety, security, order, social evils,
fire prevention, and firefighting; rescue; domestic violence
prevention and control. Furthermore, Article 7(5) of this Decree
defines that a fine ranging from 5.000.000 VND to 8.000.000
VND shall be imposed for any of the following violations: a)
Deliberately inflicting injuries or bodily harm to another person
but not liable to criminal prosecution; b) Disrupting public
order while carrying cold weapons, combat gears or other items
that can cause injuries; ¢) Filming, photographing, charting
a restricted area that is relevant to defence and security; d)
Molestation of a person under 16 but not liable to criminal
prosecution; dd) Molestation, sexual harassment; e) Engaging
in sexual acts in public.

Accordingto theseregulations, sexual violence canbe divided
into main forms, including sexual crimes and administrative
violations, whichwillbehandledbydifferent procedures. Victims
of sexual crimes are often reluctant to report sexual cases because
sexualviolencehasbeenaverysensitive topicin the social context

5 MOLISA and others (n 2) 13.
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of Vietnam. “Overall, 9.0 per cent of women have experienced
such violence in their lifetime and 1.2 per cent currently (in the
last 12 months). Perpetrators were predominantly male friends
and acquaintances™. However, many victims of sexual violence
did not seek legal protection because of many challenges that
occur during criminal proceedings. The main obstacles are the
significant burden of proof, stigma, and victim blaming. The
judicial organs “often focus on physical or forensic evidence or
the victim’s credibility rather than the credibility of the incident

or the victim’s lack of consent™

. Many factors have not yet
been examined comprehensively to protect victims’ rights and
legitimate interests. Therefore, this essay selected two cases
related to sexual crimes as examples to identify the issues related

to protecting women’s rights based on feminist legal theory.

2. Summary of the criminal judgment on sexual violence
cases

Judgment No.66/2020/HS-ST dated 24 February 2020 by
the People’s Court at Ha Long City on “Sexual abuse” (from now
on referred to as “Case No.66”) and Judgment No.72/2020/
HS-PT dated 12 June 2020 by the People’s Court at Bac Giang
Province on “Rape” (from now on referred to as “Case No.72”)
are used to identify how the judgments of the courts consider
the impacts of sexual crimes and the compensation for damages
to answer the question whether these judgments fully protect
the rights and interests of victims.

- Case No.66 was the first — instance judgment handled
by Ha Long City - Quang Ninh Province. The judgment
determined that the perpetrator committed the sexual

6 ibid xvii.

7 Eilen Skinnider and others (n 3) xii.
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abuse crime under Article 143, Penal Code 2015
(amended 2017).

- Case No.72 was the appealed judgment handled by Bac
Giang Province. The judgment determined that the
perpetrator committed the rape crime but only accepted
the appeal for compensation without increasing the
length of imprisonment.

The above cases were used to analyze how the court made the
decisions and what factors have not yet been paid attention to
protect women’s rights and interests. Regarding victims of these
cases, a single mother and a girl with disabilities were victims of
sexual violence. They have had many negative impacts because of
sexual abuse. Significantly in the rape case, a girl with disabilities
was pregnant and gave birth to a child. This has a serious impact
on her life as well as her child. However, the court’s judgment
has not seriously considered all negative effects. As a result, they
cannot seek remedies to recover their damage for both physical,

mental, and economic impacts.
Case No.66

Case No.66 is used to examine sexual abuse that happened
between the defendant and victim, who have a close relationship,
and identify how the judgment was affected by social norms.

The case was summarized as follows:

Facts Defendant Victim

Relationship as Nguyen Van H Nguyen Thi L

a partner since

2017

July 2018 H did not agree with Requested to end the

LU's request, sent photo relationship.
message to force H to
continue their relationship.
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July 2018 -
June 19 2019

H had used different
phone numbers and
threaten L to have sex.

L have unwanted sex
with - H many times
though she blocked his
phone number.

June 19, 2019

H admitted to forcing L to
have sex but did not want
to kill her.

L reported the case to
the Police.

Investigation
report

H only admitted that there
were only committed

L agreed that H did not
intend to Kill her.

sexual assault twice as
the other times they had
sex because they were in
love. (It was voluntary for
H and L to have sex.)

Prosecuted defendant
Nguyen Van H for the
crime of “Sex abuse”
according to the Ilaw.
Specified at Point b,
Clause 2, Article 143 of
the Penal Code.

The People’s
Procuracy of
Ha Long City

Court’s judgment:

[1] At the trial, defendant Nguyen Van H confessed to his
crime to the content of the indictment stated.

During the period from July 2018 to June 19, 2019, Nguyen
Van H repeatedly called, texted, cursed, and threatened to kill
relatives of Ms. s family.

Defendant H also sent her sensitive pictures on social
networks to force Ms. L to have unwanted sex many times in
room 202, 2nd floor, motel H3, belonging to group 8A, zone 1,
ward H4, Ha Long City, Quang Ninh Province.

Conclusion: The defendant forced Ms. L to have unwanted
sex many times. Therefore, defendant Nguyen Van H committed
the crime of “Sexual abuse” according to Point b, Clause 2,
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Article 143 of the Penal Code, as the procurator’s conclusion is
based on the right person, the right crime, and the law.

The defendant’s criminal act is dangerous to society. The
defendant infringed on human dignity, honor, and a woman’s
sexual freedom. Therefore, the defendant needs to be dealt with.

[2] Aggravating factors: No

[3] Mitigating factors: The defendant sincerely declares and
repents; the victim requested to reduce the sentence for the
defendant. Should be entitled according to Point s, Clause 1,
Clause 2, Article 51 of the Penal Code.

Court’s decision:

Penalty: Defendant Nguyen Van H was imprisoned for 36
(Thirty-six) months for a suspended sentence. However, H was
charged with 60 months of probation instead of imprisonment.

Immediately release the accused if the defendant is not
detained for another crime.

Assign the defendant to the People’s Committee of HV
ward, HT town, Thua Thien Hue Province, for supervision and
education during the probationary period.

Case No.72

Case 72 was selected to analyze how the judgment protects
the victim who was a person with disabilities, in order to examine

how judgment did not consider all factors relating to victims.
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Facts Defendant Victim

VuVanT (bornin1971) Nguyen Thi M born in
1994, is a person with
disabilities. M has a mental
illness: “Severe mental
retardation (According
to the 10th International
Classification of Diseases
1992 on mental disorders.
spirit and behavior- F72)?

October 2018 VuVanT, bornin 1971 To the beginning of
(not  remember inHamletS,commune March 2019, M did not
the exact date) M, district L, province have her period then
B wanted to have Ms. M1 suspected that
sex with M, so he someone had sex with
persuaded her to go M. She tried to ask M.
to bed with him, then M told her that she was
used his erect penis seduced and performed

to have sex with M. intercourse with T
On August M gave birth by cesarean
7, 2019 section to a baby girl.
the Institute of The baby girl born by M
Criminal Science is the biological child of
- Ministry of Nguyen Thi M. Vu Van T is
Public Security the father of the girl with a
requested a probability of 99.9999%.°

DNA (Gen)
assessment
and concluded:

8 The Conclusion of Forensic Psychiatric Assessment No. 38/2019/PYTT
dated May 15, 2019.

° The assessment conclusion No: 5342/C09-TT3 dated October 16, 2019 of
the Institute of Criminal Science - Ministry of Public Security.
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First—-instance Defendant Vu Van Received 10 million

court’sjudgment T committed a rape VND for compensation.

(district  court): crime under Point g,
Clause 2, Article 141;
Point s Clause 1 and
Clause 2 Article 51;
and Article 38 of the
Penal Code applied.
Penalty: Vu Van T
was imposed 08
(Eight) years in prison;
the prison term is
counted from the
date of detention on
November 5, 2019.
Compensation for
damages (civil liability)
under Clause 1, Article
48 of the Penal Code
2015. Article 584; 585;
592 Civil Code 2015:
Defendant Vu Van T
was responsible for
compensating the
victim with an amount
of 10,000,000 VND
(ten million VND -
around 450 USD).

Appeal request On March 4, 2020, On February 27, 2020, Ms.
defendant Vu Van Nguyen Thi M, the victim,
T appealed to the appealed to the defendant
Court of Appeal to to increase the level of
reduce the level of the defendant’s prison
the prison sentence sentence and to increase
for the defendant. the compensation for her.

Appeal court’s judgment (provincial court):

- Denied the request for increasing the seriousness of the
penalty imposed by the first-instance court because the
victim could not support any new pieces of evidence to
demonstrate the seriousness of the crime.
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- Accepted the request for increasing the compensation
for damages (honor and dignity) from 10.000.000
VND (around 450 USD) to 14.900.000 VND (around
650 USD).

- Denied handling the judgment regarding the request for
monthly financial allowance to foster the girl up to 18
years old because it is considered a civil dispute and the
victim should request under the civil procedure.

3. Discussion of the judgments based on feminist legal
theory

Feminist legal theory has been introduced by many scholars
in the progress of advocacy for the protection of women’s rights.
“Feministlegal theory draws from the experiences of women and
from critical perspectives developed within other disciplines
to offer powerful analysis of the relationship between law and
genderand anewunderstanding ofthelimits ofand opportunities

”19, Hence, it is essential to identify the limits

for legal reform
of the above judgments about the protection of the victims of
sexual violence cases as one aspect of feminist legal theory. The
problem is that the trial gave adequate consideration based on
gender views to provide appropriate remedies for victims of
sexual violence cases, especially in the case the child was born
as the result of the rape crime. In addition, feminist legal theory
also requires considering other risk factors and consequences
caused by rape and sexual assault to victims of sexual violence,
especially in the social context of Vietnam. The two selected
cases indicated that laws had protected the victims through
access to the official justice system. However, some limitations

remain as follows:

b Katherine Bartlett, Feminist Legal Theory: Readings in Law and Gender
(Routledge 1991) Chapter 1.
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Firstly, the judgments lack adequate assessment of the impacts
on victims of sexual abuse. Sexual violence is one of the most
severe forms of gender-based violence, and victims often face
many difficulties and challenges in seeking legal protection and
remedies. The impacts of sexual violence differ from other types
of gender-based violence, such as physical or mental violence.
“The vulnerability of women and girls to sexual violence is
embedded in and supported by discriminatory social and

cultural values, patterns and practices™*.

Feminist legal theory requires reform of legal areas that
have serious impacts on women’s rights, such as family law,
employment, and sexual abuse'>. However, legal reform may
either create or resolve the problem of feminism. For example,
if the law determines the forms of sexual violence but also
requires victims of sexual abuse to submit evidence without
considering gender sensitivity and protection of privacy, that
will cause victimization. The two above-mentioned cases are
used as examples for demonstrating the evaluation of the court
proceedings related to sexual abuse cases as follows: “Court
proceedings can be long and drawn out, and often focus on
physical or forensic evidence or the victim’s credibility rather
than the credibility of the incident or the victim’s lack of
consent”®. Based on feminist legal theory, the courts have to
take into consideration all women’s issues that impact women’s
rights such as privacy, protection of dignity, and honor. In
addition, it is different from other types of crimes, sexual crimes
have not only a physical but also a mental impact on women as
well as children.

B Hui Yee Tan, ‘Women Raped in Vietham and Thailand Face Big Hurdles in
Getting Justice: UN Study’ (The Straits Times, 29 November 2017) <https://www.
straitstimes.com/asia/se-asia/women-raped-in-vietnam-and-thailand-face-
big-hurdles-in-getting-justice-un-study> accessed 13 November 2022.

o Katherine Bartlett (n 10).
8 Eilen Skinnider and others (n 3).
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The summary of the judgment indicated the reason is
that: “Ms. L thought that it is impossible to have a long-term
relationship with H because she was 13 years older than H, and
she is a divorced mother with a 17-year-old son, so she actively
proposed to break up with H”. This thought is common regarding
gender ideology and marriage aspirations in Vietnam. Because
Vietnamese men and women are often based on cultural and
social norms to choose the suitable one'*. Similar to marital
rape, there is a common understanding that intimate partners
cannotrefuse to have sexwhen they have a partner relationship®.
Especially having sex is used to demonstrate or as evidence of
love. Therefore, the perpetrator also used this reason to explain
why he only forced her to have sex twice: “H only admitted to
forcing L to have sex twice. As for the previous times, because L
and H still loved each other, it was voluntary for H and L to have
sex”. However, it took nearly a year for Ms. L (from July 2018 to
16 July 2019) to report the case to the police. It indicates the fact
that victims report the case to the police only when they cannot
handle it by themselves. Significantly, it should be noted that
the fact that the defendant had threatened the victim to have
unwanted sex for a long period from July 2018 to July 2019, but
the trial accepted the testimony of the defendant: “only forced
victim to have sex two times”. Therefore, it is evidenced that the
judgment indicates the lack of full assessment of the impacts on
the psychology of the victim (mental health) because she has
been threatened and forced to have sex many times during a year
as well as imposed a penalty without considering the adequate
seriousness of the crime.

The court’s judgment only focuses on the elements and
factors to prove crimes. The judgment of Case No.66 shows

% Hien Thi Nguyen and Lan Anh Hoang, ‘Gender Ideology on Marriage in
Contemporary Vietnam’ (2019) 1 RESIPROKAL 74.

5 Eilen Skinnider and others (n 3) tr. 11.
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that sexual abuse committed by the intimate partner for a year
with 60 months of probation sentence indicates the fact that it
is not considered a serious crime because they used to have a
relationship aslovers/couples. Accordingto the Penal Code 2015,
sexual abuse crimes are divided into four levels of seriousness
such as extremely serious, very serious, serious, and less serious.
As a consequence, this act can be imposed a sentence of 7 to
15 years under Article 141 of the Penal Code's. However, the
defendant was imposed only 60 months of probation as evidence
that the judgment was based on their relationship. Hence, the
judgment indicates that the court evinced little sympathy for
the victim of sexual violence due to the perpetrator being an
intimate partner". In addition, the court judgment only imposed
a penalty based on the facts of sexual abuse two times rather
than considering other negative impacts such as mental health
(stress, depression) of Ms. L for a year. According to National
Study 2019, “Women are considered to have intimate partners if
they have ever been married, have ever cohabited with someone
like spouses of each other, or have ever dated a male partner
(boyfriend)”®. Many challenges and barriers prevent victims of
sexual violence from reporting the case. Especially the victim
of case No.66 was older than the perpetrator 13 years old.
Therefore, she was afraid of social discrimination and stigma.

6 The Criminal Code 2015, Article 141. Rape: 1. Any person who uses
violence or threatens to use violence or takes advantage of the victim’s
defenselessness or otherwise engages in non-consensual sexual intercourse
or other sexual activities shall face a penalty of 02 - 07 years’ imprisonment;
2 (d): This offense committed in any of the following circumstances carries
a penalty of 07 - 15 years’ imprisonment: The offense has been committed
more than once.

7 Women are considered to have intimate partners if they have ever been
married, have ever cohabited with someone like spouses of each other, or
have ever dated a male partner (boyfriend).

8 MOLISA and others (n 2) 80.
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In the meanwhile, the judgment of Case No.72 did not
consider the factors that the victim is a person with disabilities,
and she is not able to raise a child resulting from the rape crime.
The requirement of submitting new evidence as a legal basis for
escalating the severity of the penalty failed to take into account
the victim’s inability to fulfill this requirement due to their
limited legal capacity. This judgment demonstrates a failure to
consider victims’ perspectives regarding the impacts they face
and the challenges they encounter during criminal proceedings.
Bearing in mind, a victim of case No.72 is a disabled person
togetherwithachildresultingfromarape crime.Itisworthnoting
that sexual violence has a long-term impact on the victim and
their children because they lack adequate care and support from
their parents. Particularly, in this case, as the victim is a disabled
person, itis crucial to acknowledge the significant impact a child
will have as the mother may face challenges in raising the child
effectively. “Even when child sexual abuse happens at a low rate,
this crime not only causes short-term and long-term impacts on
victims but is also a worrisome burden to the family and society.
The personal consequences include an increased likelihood of
suffering mental illness, psychiatric disorders, post-traumatic
stress disorder, risk of suicide, substance use disorder, and a
lower economic condition compared to those who had not been
abused””. The fact indicates that the women who are victims of
sexual crimes face severe impacts on their life, especially in the
specific cultural context of Vietnam as discrimination, stigma,
and victim-blaming have remained challenging issues. These
judgments did not carefully consider all factors that caused
negative impacts on victims of sexual violence. In addition, the
penalties imposed in both cases were not strict enough. The

perpetrator of case No.66 was set on probation for 60 months

% Ha Ngoc Do and others, ‘Perception and Attitude about Child Sexual Abuse
among Vietnamese School-Age Children’ (Int. J. Environ. Res. Public Health, 2019)
<https://doi.org/10.3390/ijerph16203973> accessed 12 April 2022.
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and was released at the trial. It raised the public’s concern
and indicated that dating violence is not considered serious in
Vietnam. It also explains why 90% of gender-based violence
cases did not report to the police?®.

Notably, the compensation for damage in case No.72 exposed
the failure to adequately address all the consequences of the rape
crime, particularly in situations where a girl with disabilities is
incapable of raising her child as a result of the rape incident.
However, the judgment indicates that: “Nguyen Thi M could
not present any new details, so there is no basis for the Trial
Panel to consider the victim’s appeal to increase the penalty as
suggested by the Prosecutor’s Office. The prosecutor at the trial
is grounded.” This judgment indicates the burden of proof on
victims of sexual violence without consideration properly the
legal liability of a victim who is a disabled person.

Secondly, thereis alack of sensitive-gender responses in handling
sexual offence case. According to feminist legal theory, an equal
treatment approach requires men and women to be equally
protected by laws. However, almost victims of sexual violence
are female; thus, laws and regulations on sexual crimes need
to eliminate all obstacles that prevent victims of sexual crimes
from seeking legal protection, such as the burden of proof,
availability of support services, and the standard for evaluation
of damages. In addition to that, judicial officers still lack gender-
sensitive skills to communicate with victims of sexual violence.
For a victim of sexual abuse, gathering evidence to substantiate
a sexual crime is exceedingly challenging, particularly in Case
No.72, where the victim is a person with mental disabilities. The
pressing question remains: How can she collect the necessary
evidence? Sexual violence cases are challenging to investigate.
However, officers and investigators often lack specialized

% MOLISA and others (n 2) xix.
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training as well as the limitation of several female police in the

justice system?'.

Thirdly, victims of sexual violence faced difficulties in claiming
compensation caused by criminal crimes. The appeal court of
case No.72 only accepted the request to increase the amount of
compensation for damage of honor and dignity from 10.000.000
VND (around 450 USD) to 14.900.000 VND (650 USD). The
other request related to increasing the level of financial support
to raise a child until 18 years old was not accepted for judgment
because it is determined as a civil case. Notably, The Criminal
Procedure Code 2015, Article 30 states, “Civil matters in
criminal cases are resolved during the settlement of criminal
cases. If a criminal lawsuit deals with damage claims backed by
insufficient evidence and causing little effect on the settlement
of such case, civil matters may be separated and settled through
civil procedure”. The victim’s appeal for financial support was
disregarded during the appeal trial. Consequently, the victim is
compelled to pursue this matter in civil court to demand that
the perpetrator fulfill their financial obligation towards raising

the child resulting from the rape crime.

This judgment is a significant example to demonstrate how
difficult victims of sexual violence encounter in their pursuit
of justice and seeking legal remedies. The division of the case
into separate criminal and civil proceedings, as observed in
Case No.72, suggests that the judge did not fully consider all
the barriers faced by the victim, particularly given her disability.
It indicates that gender-responsive judgment has not been
considered one of the standards to protect women’s rights. The
question remains, such as how the judgment changes if the judge
used a feminist approach and perspectives when deciding cases.

B Eilen Skinnider and others (n 3) 7.
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Finally, judgments have not yet recovered all effects caused
by sexual violence. Sexual violence is a susceptible topic in
Vietnamese culture. Victims of sexual violence often face
stigma, discrimination, and victim blaming. Unfortunately, the
judgment fails to take into account the comprehensive impact of
sexual violence on survivors, including both direct and indirect
effects. For instance, rape victims endure additional trauma
resulting from the societal stigma preventing them from leading
safe lives within their communities. Moreover, the inadequate
protection of privacy and confidentiality exacerbates these
challenges, leaving survivors without effective safeguards. Many
victims must leave their hometowns for other places to avoid
victim blaming or stigma, even by family members, because
they are blamed for destroying the family’s honor. Sexual
violence often has long-lasting impacts on victims and families.
For example, regarding Case No. 72, the impact on a child who
was born as the result of a rape crime will last long, and how the
mother can raise her child if she is a disabled person without a
permanent job orincome. What is legal protection to ensure that
a child will not be discriminated against in the future, or how
survivors and children recover all effects of sexual abuse that
have not yet been considered under the current justice system.

The judgment also indicates that the current justice system is
lacking reference mechanism that provides essential support for
victims of sexual abuse. It is vital to provide essential support
services to the victims to ensure that they can recover all direct
and indirect effects caused by sexual violence. The judgment
of Case No.66 also indicated that the victim could not get any
compensation to recover the consequence, such as insulting
her dignity or reputation or violating her privacy. This serves
as evidence that date rape is not being adequately addressed,
possibly due to the perception among Vietnamese people that
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rape crimes do not occur within families (such as marital or

date rape).

4. Contribution to feminist legal theory

In the context of Vietnam, sexual violence acts have not yet
been determined to be consistent with all the forms of sexual
violence in other countries. Sexual violence includes many
forms that could be defined as crimes or not, depending on
the specific legal framework of a country. In Vietnam, sexual
harassment against juveniles (above 16 years old) or adults is
an administrative violation act and will be imposed sanctions
(a fine). In meanwhile, rape crimes can identify based on the
identity of perpetrators, including stranger rape, date rape,
acquaintance rape, drug-facilitated rape, gang rape, and marital
rape. These terms varybased on theidentity of the perpetrators?.
This fact indicates that the laws do not cover all forms of
violence based on gender. The Convention on Elimination of
Discrimination Against Women (CEDAW) requires a member
country to ensure that all forms of violence should be provided
to ensure that victims of violence can seek legal protection in all
cases. However, Case No0.66 demonstrated that “date rape” was
not taken into consideration properly, and the Penal Code has
notincluded a “date rape” crime. It is also similar to the “marital
rape” crime. Suppose the Penal Code does not provide a specific
crime. In that case, it leads to the fact that no one reports the
case, especially in the specific culture of Vietnam, where the
thinking that “the wife is responsible for meeting her husband’s
sexual demand” still exists. Hence, date rape or marital rape
is committed by intimate partners that are not paid adequate
consideration, or law enforcement officers are less sympathetic

M Judy Fudge, ‘From Women and Labour Law to Putting Gender and Law to
Work’ in The Ashgate Research Companion to Feminist Legal Theory (1st edn, Routledge
2013) xxiv.
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to the victims. Consequently, judgment is not strict enough to

change the attitude and behaviour of society.

In addition, the current justice procedure divides cases into
civil and criminal cases without considering all barriers faced
by victims of sexual violence required to promote legal reforms.
Especially justice reform to ensure that victims of violence can
seek legal protection and remedies. In Case No.72, the Trial
Panel rejected the victim’s request to increase the amount of
financial support for her daughter, stating that she needs to file
a separate civil case to pursue this matter. It indicates that the
Trial Panel did not consider all factors of victims, particularly in
the case of a person with mental disabilities. Hence, the question
remains as to how the judgment appropriately protects the
interests of victims of sexual violence based on adequate factors
that caused damage. The judge should consider all barriers that
victims may face in the process of seeking legal protection and
take responsibility for handling victims’ requests. Significantly,
a child born as a result of rape should be provided essential
support to ensure that she can grow up properly without any
discrimination or stigma from the community. Hence, it
requires the justice system to provide and coordinate essential
support services for victims of violence and children born as a

result of sexual abuse.

5. Conclusion

In brief, a feminist judgment would bring forth new legal
interpretations that take into account the comprehensive
factors influencing the physical and mental well-being of
victims of sexual violence. In addition, victimization should
be avoided by promoting collaboration among related judicial
organs (investigation body, procuracy, and court) in criminal
proceedings. However, the justice system lacks a reference

mechanism to support victims to access all essential services,
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including healthcare, psychology, and legal aid (etc.).
Significantly, the protection of the privacy or confidentiality of
victims has not been paid proper attention by all related organs
and public officers, as well as mass mediation. Consequently,
discrimination and stigma against victims of sexual violence

remain challenging issues in the social context of Vietnam.
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CASE 3: DIVIDING COMMON
PROPERTY IN DIVORCE

(Transraten)

§ Decision No. 02/2020/HNGD-GDT dated July 8, 2020 of the judicial
council of the Supreme People’s Court on disputes over divorce, child rearing
and common property division

Nguyen Thi Hong Nhung
Ngo Minh Phuong Thao

1. Introduction

As the “necessary and sufficient” half of the world, often
referred to as “the beautiful gender”, women are the most
vulnerable in terms of biology and society. With a physical
structure often associated with the words “minh hac xwong mai”
(A woman is extremely slender) or “liéu yéu dao to”, women
cannot do heavy jobs like men, and they are vulnerable due to

being easily abused and dominated.

Human historyhas witnessed the spectacular transformation
of the two primary forms of social regimes that are completely
opposite, based on gender factors: matriarchy and patriarchy.
In the matrilineal system, the mother-woman is the center of
determiningthebloodrelationship, therebyformingtherelations
of inheritance of property and ownership. The matriarchy

0 “A woman is extremely slender” or “A woman is frail” are metaphor terms
describing women in Viet Nam.
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existed for a very long time, based on the foraging economy.
This work physically fitted women and provided the main
source of food during the communal clan period. Meanwhile,
in the patriarchy, the central role shifts to the father, the man
who is the family’s breadwinner. This was the period of higher
development of manufacturing with the introduction of more
sophisticated production tools of metal. In this period, making
food and creating wealth in society required the strength of
men, gradually changing the family and society relationship:
men played a major role in production, while women only took a
secondary role and depended economically on men.

In the feudal period, Confucian ideology raised the idea of
“male leads female” to a new level. This has further deepened
the gender hierarchy between men and women. During this
time, women mainly stayed at home to raise children and do
housework, while all economic and social activities were held
and decided by men. This was happening not only in Vietnam
but also in countries strongly influenced by Confucianism. The
idea of “gender prejudice” persisted and affected people, leading
to many irrational points of view and consequences: “Con gai la
con ngudita”?, “nhdt nam viét hitu thip nt viét v6 ™ or “d4u con,
ré khach™... The evidence for the long-lasting existence of such
an ideology in Vietnam is that sex selection at birth in Vietnam
is still serious. That is the reason why Vietnam has elaborated a
regulation banning the disclosure of the fetus’s sex®.

The above analysis shows that economic capacity determines
gender position for men and women in society. However,

0 When a daughter is married, she belongs to her husband’s family.
8 One boy is better than ten girls.

0 Daughter-in-law is considered as a daughter, but son-in-law as a guest,
which means that daughter-in-law belongs to her husband’s family.

5 Decree 117/2020/ND-CP dated 28/09/2020 stipulating administrative
sanctions in the health sector, Art. 97, 98.
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nowadays, as the economy and society keep constantly changing
and developing, women also have their own capacities and need
to be recognized. In the modern family, women no longer stay
at home but participate in creating wealth for the family. This
economic power and ability have been greatly enhanced®.
In addition, women still have to take care of children and the
family. Even in cases where women do not directly generate
property in the literal sense, their role of staying at home to take
care of children and perform household tasks is recognized as a
contribution to the family’s wealth creation. This contribution is
seenas creatinga conducive environment for the husband to excel
in his work and succeed in society. This opinion is reasonable
because without the wife staying at home to take care of the
children and handle the household chores, the husband would
need to divide his working time to fulfill these responsibilities.
As a result, labor productivity would be reduced by half. These
examples highlight the undeniable and crucial role of women in

comparison to men.

The judgment that the present authors choose to introduce
and analyze involves gender recognition and assessment to
make judgments. Specifically, from the first-instance and
appellate procedure to the cassation procedure in the lower
courts, although the judgements complied with the provisions
of current law related to the division of common property of
the spouses divorcing, it seemed still rigid, one-sided because
gender factors have not been well considered, which is the

characteristic of a woman: the psychology and role of a mother

6 According to the report, a study on gender and the labor market in Viet Nam:
Analysis based on ILO labor-employment survey data shows that more than
70% of Viethamese women of working age participate in the labor force.
The rate globally is 47.2%. See Ha Quan, ‘ILO: Ty Ié phu nir Viét Nam tham
gia lao déng hon 70%, toan cau dudi 50%’ (Tuoi Tre Online, 3 April 2021)
<https://tuoitre.vn/ilo-ti-le-phu-nu-viet-tham-gia-lao-dong-hon-70-toan-
cau-duoi-50-20210304120619536.htm> accessed 30 May 2022.
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in the family. Only until the cassation decision of the Council
of Judges of the Supreme People’s Court was this issue reviewed
in a more comprehensive way. However, there are still concerns
which need to be discussed more.

The article uses the feminist legal theory to evaluate the
decisions of the Courts at all levels related to the content of the
judgment to be discussed, combined with analysis and synthetic
methods to make comments and conclusions.

2. Facts

In order to approach and analyze the judgment from the
perspective of feminist legal theory, the authors summarize the
material facts of the case and the court’s conclusion at each level

as follows:

Ms. Tran Thi N (Plaintiff) married Mr. Nguyen Van T1
(Defendant) on January 16, 2003. The couple has a child
together, Nguyen Tran Trong TS, born on March 11, 200S. The
common property between them includes movable assets, as

well as the following:

(1) Land use right certificate for a 692m?land area registered
under the name of Ms. Tran Thi N.

(2) Land use right for a 318m?land area registered under the
name of Mr. Nguyen Van T1.

(3) Annual crop use right for a 6,400m? land area registered
under the name of Mr. T1.

Due to frequent conflicts in their marriage, Ms. N has
requested a divorce from Mr. T1. She seeks custody of their
child and asks for joint child support obligations from Mr. T1,
to which he agrees.
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Regarding the division of property, Ms. N requests an
equal division of the common property, where she will retain
ownership of certain properties and compensate Mr. T1 with
the corresponding value. However, Mr. T1 disagrees with Ms.
N’s proposal and instead requests full ownership of the real
estate properties while suggesting that Ms. N receives 1/3 of the
property value for properties (1) and (2).

The first-instance judgment on marriage and family No.
12/2017/HNGD-ST, dated January 24, 2017, issued by the
People’s Court of T City, Binh Duong Province, granted the
divorce between Ms. N and Mr. T1. Following the judgment,
Ms. N assumed direct custody and care of their son, TS. Mr.
T1 is obligated to provide monthly support of 2.600.000 VND
to his son TS starting from February 2017 until TS reaches 18
years of age.

Regarding the division of common property, Mr. T1 has
been assigned the management and use of real estate (1) and
(2), as well as cars and certain household items, with a total
asset value of 5.895.671.160 VND. On the other hand, Ms. N
is entitled to manage and use a selection of household items
with a total value of 74.000.000 VND. Furthermore, Mr. T1
is responsible for reimbursing Ms. N the remaining amount of
2.910.835.580 VND.

Notably, the appellate judgment No. 24/2017/HNGD-PT
dated July 21, 2017 and the Decision to amend and supplement
the appellate judgment No. 33/QD-SCBSBA dated August 30,
2017 of the People’s Court of Binh Duong Province upheld the
first-instance judgment by granting Mr. T1 the right to manage
and use the aforementioned real estate. Even, the cassation
decision No. 06/2018/HN-GDT dated May 15, 2018 of the
High People’s Court in Ho Chi Minh City also confirmed this

resolution. Specifically:
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The appellate judgment No. 24/2017/HNGD-PT dated July
21,2017 of the People’s Court of Binh Duong province decided to
divide the common property of spouses with the ratio of 60/40.
As per the decision, Mr. T1 received 60% of the property value
and was assigned the right to manage all the land use rights and

assets situated on the land.

The cassation decision No.06/2018/HN-GDT dated May 15,
2018 of the High People’s Court in Ho Chi Minh City corrected
the appellate judgment and redistributed the common property
at a ratio of 50/50, aligning with the first instance judgment.
However, the Court maintained the view that Mr. T1 would
retain the right to use and manage the real estate following

the divorce.

The cassation decision of the Judicial Council of the Supreme
People’s Court presented compelling arguments regarding the
settlement of the case. Notably, the Supreme Court found that
the division of common property, and land use rights, in the
previous judgments and decisions, was not fair to Ms. N. This
conclusion was based on the fact that Ms. N was responsible for
caring for her young child and did not have a permanent place
to live. This key argument will be discussed and analyzed in
this paper.

It should also be noted that the paper does not discuss the
Court’s decision related to the division of movables, such as the
carand other household items. The focus of the paperis primarily
on the issue of property division ratio and the lower Court’s
decisions allowing Mr. T1 to have the right to manage and use all
real estate belonging to the spouses’ common property, bearing
in mind the role of Ms. N, a woman in a divorce. Additionally,
the paper highlights that the Judicial Council of the Supreme
People’s Court has taken a more comprehensive approach to
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balancing the interests of both parties and, to some extent,

safeguarding the interests of Ms. N and her child.

3. Case comment

3.1 The division ratio of common property between
husband and wife

First and foremost, it is necessary to identify generally the
characteristics of women, and particularly in relation to the
aforementioned situation, and compare them to those of men.
This understanding will enable us to recognize that gender-
related factors should be carefully taken into account in certain
circumstances to ensure fair decisions for all parties involved in
the dispute.

Equality in rights and obligations cannot be seen as “raking
flat” that is a complete leveling or erasure of all differences
between genders in literal meaning. While it is important to
strive for equality, there exists a fine balance between equality
and recognizing the inherent differences between genders.
To avoid a simplistic and uniform approach, it is crucial to
understand these gender differences. Modern feminist legal
theory acknowledges the importance of comprehending these
differences in order to formulate laws and policies that truly
promote gender equality’.

Particularly, women possess a unique biological function of
giving birth that cannot be replicated by men. This fundamental
difference necessitates an understanding of the specific
challenges and sacrifices women face. Women often have to make
sacrifices in their careers and personal lives to become pregnant
and care for their children. The bond between a mother and child

7 Martha Albertson Fineman, ‘Feminist Theory in Law: The Difference It
Makes’ (1992) 2 Columbia Journal of Gender and Law 1, 18.
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is sacred, and babies tend to be more attached to their mothers
in the early years of life. The presence of a child creates a sense
of dependence, not only because the child relies on their mother
for care, but also because society expects the primary caregiver
to fulfill this role®. The protection of the rights of mothers in
particular and women in general, and providing them with peace
of mind in terms of both their economic and psychological well-
being, are essential for ensuring the sustainable development of
future generations. It contributes to the well-being of society as

a whole and fosters the economic and social progress of a nation.

Recognizing the importance of gender equality, in Vietnam,
Article 26 of the Constitution sets forth a very clear principle
on gender equality: “1. Men and women citizens are equal in
all respects. The State has policies to ensure equal rights and
opportunities for gender. 2. The State, society and family create
conditions for women to develop comprehensively and promote
their roles in society. 3. Gender discrimination is strictly
prohibited”. Thus, as a fundamental law, the Constitution
of Vietnam has created an extremely crucial premise for the
recognition of gender equality and the implementation of
specific legal provisions.

The Law on Gender Equality of 2006 sets forth the State’s
general policy on gender equality in Article 7, which is to ensure
gender equality in various fields, including politics, economy,
culture, society, and family. The law seeks to support and provide
opportunities for men and women to promote their abilities and
participate equally in the process of development and benefit
from its outcomes. In addition, the law emphasizes the need
to protect and support mothers during pregnancy, childbirth,
and child-rearing, and promotes the sharing of household
responsibilities between men and women.

8 Ibid, 11.
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According to the provisions of Article 59 of the Law on
Marriage and Family 2014, if a husband and wife are in dispute
over the common property acquired during their marriage, and
they cannot prove that it is private property, the Court will
divide the property equally, with a ratio of 50/50. However, the
Court may also consider other factors when making the division,
such as:

- The circumstances of the family and of the husband and
wife;

- The contribution of each spouse to the acquisition and
preservation and development of the common property;

- Protection of the legitimate interests of each party
in business and profession so that the spouses have
conditions to continue working to generate income;

- The fault of spouses in violation of the rights and
obligations of husband and wife.

The husband and wife’s common property shall be divided in
kind; ifit cannot be divided in kind, it shall be divided according
to its value. If one party receives a portion of the property with
a value greater than its share, he/she must pay the other party
the difference.

Thus, in addition to the ratio of 50/50 division of common
property when it cannot be proven as private property, the law
takes into consideration other factors to determine the ratio.
Among those legal factors, we are interested in the contribution
of both the husband and wife to the creation and development of
common property. This factor, however, introduces a potential
contradiction within the law itself, which makes it challenging
for courts to apply consistently. This contradiction may explain
the differing rulings on the division between Ms. N and Mr. T1
at various levels of Court decisions.

261



TOWARD VIETNAMESE FEMINIST JUDGMENTS

According to scholars who support feminist legal theory,
traditional views prioritize paid work as the sole means of
income generation while “ignoring” or undervaluing the indirect
income-generating work performed within families, commonly
referred to as family labor. This includes tasks such as childcare,
housework, managing internal and external relationships, and
more. Although this labor is often categorized as non-material,
it plays a significant role in the process of “social reproduction”.

Social reproduction can be understood as including the
entire labor process necessary for maintaining the stability
and development of society as a whole, with the family being
regarded as the cell of society. Specifically, in the family,
each member assumes various roles and functions such as the
reproductive function (procreation), educational function,
household management function, economic function, external
relationship function... The absence or neglect of any of these
functions can have detrimental effects on the existence and
sustainable development of the family and can even lead to
social instability. Therefore, no function can be promoted or

underestimated but must be considered as fairly as possible®.

Furthermore, if no one in the family performs the housework
function, it is entirely possible to hire someone to fulfill that
role, turning it into a paid job. This highlights the disparity
that exists: two individuals performing the same job may be
in different positions, with one being compensated while the
other is not. This can lead to two shortcomings. Firstly, family
workers have not been treated on an equal footing with other
workers who receive wages for their labor. Secondly, it is clear

® Judy Fudge, ‘From Women and Labour Law to Putting Gender and Law to
Work’ in The Ashgate Research Companion to Feminist Legal Theory (1st
edn, Routledge 2013) 329-31.
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that household work can indeed generate income effectively, yet

it has long been undervalued and unrecognized™.

Applying the aforementioned feminist argument to the
judgment, we can see that in cases where the wife fulfills the role
of ahousewife and does not generate income, the majority of the
propertyistypically created by the husband. The crucial question
arises: Does the wife have any contribution to the creation and
development of common property? If the answer is no, it is
clear that woman’s rights to exercise her motherhood function
are not adequately protected, contradicting constitutional and
statutory principles. This is because the wife has spent her
time managing household chores and taking care of children,
allowing the husband to work with peace of mind and generate
income and wealth. Conversely, if the answer is yes, the 50/50
split is still reasonable when it cannot be proven to be private
property. Thus, whether the answer is yes or no, it cannot change
the nature of the principle: the wife still deserves half of the
common property. However, there can be variations if the wife
breaches her responsibilities as a spouse or as a mother, causing
the marital relationship to end. In such instances, the factor of
fault as mentioned above (Point d, Clause 2, Article 59, Law on
Marriage and Family 2014) can be applied to reduce the wife’s

share.

Based on the arguments presented, we believe that the factor
to determine the division of common property as “the efforts
of husband and wife to contribute to the creation, maintenance
and development of the common property” is unnecessary
because it can lead to different interpretations. In the given
case, the most reasonable approach for the Court to divide the
common property between Mr. T1 and Ms. N is the 50/50 ratio
because Ms. N is a family worker (in the Judgment, there is no

i Ibid, 330-331.
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information that she did not fulfill this role). As for Mr. T1, he
did alot of different jobs to create the current common property,
thus deserving an equal share. Granting him more than half
would contradict the social values discussed earlier.

However, if the roles of husband and wife in the family are
reversed, where the wife works and the husband stays at home,
should the outcome of the ruling be different? In the modern
age, it is not uncommon to find families in which the wife takes
on the main economic role of the family while the husband
assumes household responsibilities and childcare. In the case of
a divorce, we believe the husband should also receive 50% of
the value of the spouses’ common property unless the wife can
prove that the husband has taken no responsibility for his family.
In other words, it cannot argue that because women are weaker
than men and women have to work harder to earn money, so

they must receive more than men.

Indeed, feminist legal theory also confirms that, if men
replace women to become “mothers” in the family, they still
create equal value with women'. More generally, feminists
have fought for domestic workers and caregivers, whether male
or female, to be recognized and paid for the vital and silent role

they play for the economy and society.

Furthermore, feminist movements in various countries have
established organizations and initiatives to promote and support
men’s participation in housework. This aims to foster equal
relationships between fathers and mothers, strengthen family
bonds, and improve the well-being of all family members. More
deeply, feminist scholars have proposed a number of solutions
to narrow the gender gap between paid and unpaid work and
redistribute the employment structure in which the proportion

B Eichner M, ‘On Postmodern Feminist Legal Theory’ (2001) 36 Harvard Civil
Rights-Civil Liberties Law Review 53, 55.
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of men participating in family work is increasing'?. This not
only enhances the position of women in general and women
doing housework but also ensures the benefits of husbands and
fathers in the family when they take on alternative roles. It can
be seen that modern feminist legal theory is not only aimed at
protecting women’s rights compared to men but rather strives
for the broader goal of achieving gender equality.

There is another view suggesting that, based on the difference
in roles and functions of women, the court should award Ms.
N 60% of the value of the common property. This argument
takes into consideration the fact that Ms. N is in a more difficult
situation as she has to take care of their child while Mr. T1 may
be in good health and have personal circumstances to continue
working and accumulating new assets. However, we do not

support this argument for several reasons.

Firstly, at the time the lawsuit arose in 2017, Mr. T1 was
66 years old (he was born in 1951), an age at which the labor
force is no longer guaranteed. There is also no certainty that
Mr. T1 would be able to significantly increase his wealth in the
remaining years of his life. Additionally, Mr. T1 is obligated
to provide child support on a monthly basis, indicating that he

does not solely rely on Ms. N for childcare responsibilities.

Furthermore, postmodern feminist legal theory takes a
similar approach by advocating for the eradication of the gender
inequalities in the lives of both men and women. For example,
domestic violence can occur to individuals of any gender, and it
is important not to assume that women are always the victims
solely based on their perceived vulnerability’. Once again,
feminist legal theory has given us a more multi-dimensional

% Diane Elson, ‘Recognize, Reduce, and Redistribute Unpaid Care Work’
(2017) 26 New Labor Forum 52, 68.

8 Eichner M (n 11) 76.
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perspective: instead of just focusing and revolving around

women, this theory also promotes gender equality.

Compared with the abovementioned legal provisions and
arguments, the Court of First Instance and the Council of
Cassation at the High Court correctly determined that the
division ratio of 50/50 for husband and wife was appropriate.
Meanwhile, the Court of Appeal’s determination of a 40/60
division ratio in favor of the husband, Mr. T1, was deemed
unreasonable. This decision failed to ensure the rights of Ms.
N and did not comply with the principle of division of spouses’
common property upon divorce, as stipulated in Article 59
of the Law on Marriage and Family 2014. This perspective
aligns with the opinion of the Cassation panel of the Supreme
People’s Court.

3.2 The second issue: Assignment of common property
management to the husband

With the decision to divide half of the common property
between Mr. T1 and Ms. N, the Courts at all levels from the first
instance to the appellate and the cassation Court granted Mr. T1
the right to manage land use rights and assets on land measuring
692m?and 318m?, while Ms. N received the remaining portion.
This raises the question: Is such a division appropriate, orisitstill
one-sided? When examining the judgment, one might wonder
why Ms. N is not entitled to keep the right to manage and use
a part of the common property, instead of having to relinquish
it entirely to Mr. T1 and only receive the difference in value.
Obviously, despite the equal value of the divided property, the
Courts at all levels did not put themselves in the position of the
woman to make consideration. In fact, Ms. N was granted half
of the common property, she did not have a house to live in and

had to wait for the execution of the judgment to access the value
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difference. This situation could lead to various difficulties for
Ms. N and her child during this time.

Studies on modern feminist legal theory have shown that
when a divorce occurs, women in general and women who are
raising children in particular are disproportionately affected
compared to men, both financially and psychologically. The
responsibilities of child-rearing and financial support often fall
more heavily on women than men'*. Gender equality tends to
be perceived in terms of “being treated equally” without regard
to gender differences's.

The Council of Judges of the Supreme People’s Court
recognized the inadequacy of the division and commented: “....
Courts of first instance, appellate and cassation courts assigned
Mr. Nguyen Van T1 the entire property, including the land use
rights of of 692m? (land plot No. 381) and the land use rights of
318m? (land plot No. 771) along with assets attached to the land
and other valuable assets such as cars, while Ms. N who raised
their child, was left without a place to live. The land plot No. 381
can be divided in the way that Ms. N can use a part of the vacant
land in front of the house to build a home for herself and their
son, but the Court only awarded Ms. N the monetary value of
3.830.723.580 VND and some living items to look for another
place to live, which is insufficient to protect her legitimate
rights and interests”. This statement by the Judicial Council of
the Supreme People’s Court reflects the consideration of Ms.
N’s circumstances in wishing for a stable place to live with
her son. It illustrates the importance of analyzing legal issues
from a perspective that takes into account the characteristics of

women, similar to the principles of feminist legal theory.

- June Carbone, ‘A Feminist Perspective on Divorce’ (1994) 4 The Future of
Children 183, 183.

5 Martha Albertson Fineman (n 7) 18.
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Clearly, at the time of the divorce request and the first-
instance trial, Ms. N was the primary caregiver for their child,
who was in the sensitive stage of puberty, and undergoing
significant psycho-physiological changes. Therefore, having a
stable place to live, especially a familiar home where the child
was born, would help mitigate psychological disturbances.
Besides, instead of spending time searching for a new residence
to live in and rearranging her life, Ms. N could devote that
time to caring for her child and overcoming the post-divorce
psychological crisis, which is especially challenging for women.
The cassation decision of the Judicial Council of the Supreme
People’s Court rectified the shortcomings in the lower courts’
judgments by proposing a solution to divide the land of 692m?,
allowing Ms. N to have a place to live.

However, the authors still have concerns about this decision
because it seems that the Court does not intend to divide the
two plots of land between husband and wife in a way that would
allow each person to have the right to manage and use a piece
of land and pay the difference in value to the other. This has
inadvertently affected the interests of Ms. N and their child.
Comparing this settlement with a similar case between Mr.
Tran Van H and Ms. Nguyen Thi HI, the cassation decision of
the Supreme People’s Court Council was resolved in a different,

more radical way. The summary of this case is as follows:

Mr. H and Ms. H1 got married in 1991 and had four children
together. Common property of spouses included: (1) The right
to use farmland and property on land in village C, commune E,
district K; (2) The land use right and property on land at address
A Nguyen Van C, T ward, B city.

The first-instance marriage and family judgment No.
76/2016/HNGD-ST dated June 30, 2016 of the People’s Court
of Buon Ma Thuot City, Dak Lak Province, divided the common
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property equally (50/50) and assigned Mr. H to manage and
use the house at address A Nguyen Van C, T ward, B city while
requiring him to compensate Ms. H1 for the difference in value.
As for the farmland, the Court divided it in half according to the
boundary, and Ms. H1 was entitled to own a house with some

properties.

Both parties appealed the first-instance judgement to the
higher court. The appellate marriage and family judgment No.
37/2016/HNGD-PT dated December 8, 2016, of the People’s
Courtof Dak Lak Province rejected the appeal of Mr. Tran Van H
and Ms. Nguyen Thi H1 and upheld the first-instance judgment.

The parties proceeded with the cassation procedure at
the High People’s Court as they disagreed with the appellate
judgement. The cassation decision No. 11/2017/HNGD-GDT
dated September 22, 2017, of the Committee of Judges of the
High People’s Court in Da Nang invalidated the entire appellate
marriage and family judgment No. 37 /2016/HNGD-PT dated
December 8, 2016, of the People’s Court of Dak Lak province,
as well as the first-instance marriage and family judgment No.
76/2016/HNGD-ST dated June 30, 2016, of the People’s Court
Buon Ma Thuot City, Dak Lak Province on “common property”.
Disagreeing with this decision, the parties filed a petition
following the cassation procedure at the Supreme People’s Court.

In the cassation decision No. 04/2020/HNGD-GDT dated
September 15, 2020, of the Council of Judges of the Supreme
People’s Court on the marriage and family case, the Court
commented: “When dividing common property to husband
and wife in kind, the Court of first instance and the Court of
appeal improperly applied the provisions of Article 59 of the
Law on Marriage and Family 2014. According to the on-site
appraisal minutes issued by the People’s Court of Krong Buk
district, the house and the land at the address of A Nguyen
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Van C can still be divided, but the First-instance Court and the
Appellate Court decided to assign this house and land to Mr.
H for management and use and only hand over the house on
the coffee field in village C, commune E, district K, Dak Lak
province to Ms. H1. This decision does not guarantee suitable
accommodation, living conditions, and educational facilities for
Ms. H1 and her children. Because at the time when the two-
level courts resolved the case, Ms. H1 and her children still lived
in the abovementioned house; apart from this house, she had no

other place to live...”.

Based on the comparison of the aforementioned judgments,
it can be seen that the judgment will be more equitable and
reasonable if the Court makes a decision to allocate separate
pieces ofland and property to both Ms. N and Mr. T1, while also
requiring them to pay the value difference to each other. This
approach would provide better assurance for the lives of Ms. N,
Mr. T1, and their child. This solution aligns with the perspective
of feminist legal scholars regarding divorce, as they emphasize

the impact of divorce on the lives of women and their children'®.

The division of marital property in a divorce differs from
other economic property divisions as it encompasses emotional
experiences for the spouses. The family is the convergence of
emotional and material needs, and these create pressure in
the divorce. The distribution of property partly reflects the
contributions of each spouse to the marriage, serving as a
specific measure of their relative worth'’. As abovementioned,
the factors considered in the division of marital property
according to the law include: (i) ownership of the property, (ii)
the fault of each party; (iii) the needs of each party; and (iv) the

contributions made by each spouse.

® Ibid.
7 Ibid, 268.
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The factor of “need” mentioned earlier encompasses the time
and expenses associated with childcare and child education.
Additionally, it includes the desire to give the family home or
the right to live there for a reasonable period of time for the
custodial parent'®. This means that, if the mother is granted the
responsibility of directly raising a child and the father fulfills to
provide child support, it is important to consider the need for a
stable place to live for the mother and child when circumstances
allow. By understanding this intention, the Court can consider
and make an appropriate decision that takes into account the

need for a stable living environment.

4. Conclusion

Gender equality should not be rigidly understood as a simple
replication of what men have for women, disregarding the
inherent physicaland psychological differencesbetween genders.
Feminist legal theory does not seek to grant women more rights
than men, but rather aims to establish equality between men and
women by recognizing and addressing the unique challenges and
experiencesfaced by each gender. Itacknowledges that achieving
gender equality requires acknowledging and addressing the
disparities caused by gender differences.

The analysis of the law and judgments presented above
reveals that despite the promotion of gender equality in the
Constitution and legal regulations of Vietnam, there still
exists gender inequality in both the legal provisions and their
application. This inequality may not be overt, but rather
manifests in more subtle and difficult-to-recognize ways.
Although the current law establishes the division of common

8 Martha Albertson Fineman, ‘Societal Factors Affecting the Creation of Legal
Rules for Distribution of Property at Divorce’ in Martha Albertson Fineman
and Nancy Sweet Thomadsen (eds), At the boundaries of law — Feminism
and Legal Theory (Routledge 1990) 269.
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property based on the principle of “gender equality”, it often
falls short in ensuring true fairness due to the failure to consider
gender differences adequately.

In certain cases, this approach can be unconvincing and
unsatisfactory, leading to the infringement of women’s and
children’s rights in marital and family disputes. Researching
feminist legal theory provides a valuable tool for the courts to
consider and make decisions that better protect the interests
of all parties, particularly women, children, and vulnerable
individuals in society. By embracing such a perspective, the
legal system can make strides toward fostering a more equal and

progressive society.
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CASE 4: THE RIGHTS OF THE
SPOUSES IN MANAGING
COMPANIES AFTER DIVORCE

§ Case No. 39/2019/HNGD-PT dated 19 March 2018 by the People’s High
Court in Ho Chi Minh City about “Marriage dispute”

Doan Thi Phuong Diep
Dang Hoang Minh

1. Overview

Disputes often arise during a divorce regarding the division of
property acquired during the marriage, with debates primarily
centered around determining the fair distribution based on
each spouse’s contributions. Generally, marital property is the
term that refers to any property acquired during a marriage’.
This description thus highlights a comprehensive approach
to defining the types of marital property, which encompass
property created by a spouse, incomes generated from labour,
production, and business activities, returns and profits derived
from separate property, as well as other lawful sources of
income®. In whatsoever meaning, being formed during the
time of marriage is an important indicator to realize properties
as marital property, except otherwise as agreed between the

0 Lawrence W. Waggoner, ‘Marital Property Rights in Transition’ (1994) 59
Missouri Law Review 21, 23.

. See Vietnam Law on Marriage and Family 2014 Article 33.
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couple or regulated by laws®. Due to social movement and
economic development in Vietnam, it has become a common
practice for husbands and wives to jointly establish and manage
business entities*. This enhances the fact that the type of marital
property can extend outside the physical or monetary forms of
the assets to intangible forms, which are rights in corporations
represented by the ownership of shares or contributed capital.
The division of this marital property type on divorce thus
becomes a complicated issue due to two reasons: first, how
much the contribution of the spouse upon building this special
marital property to decide the divided ratio, and second, how to
divide shares and contributed capital in companies when these

are marital property.

Generally, the marital property shall be divided in kind and
when itis impossible to be separated in kind, this shall be divided
based on its value for divorcing couples. The spouse who receives
the property in kind with a value greater than the portion he/she
is entitled to receive shall pay the value difference to the other®.
In the previously mentioned situation where marital property
is shares or contributed capital, what will be the satisfactory
decision in case the husband and wife cannot agree on the
division of shares or contributed capital, while both still claim
to be shareholders of corporations? This presents a challenge
when it comes to dividing shares or contributed capital, which
constitutes the division of marital property during a couple’s
divorce. The complexity of this issue can partly be explained

s Ibid.

0 This fact is often engaged in official reports of ILO about the position of
Viethamese women in doing business. See for example, ILO, ‘Leading to
Success: The Business Case for Women in Business and Management in
Viet Nam’ (2020) <https://www.ilo.org/wcmsp5/groups/public/---asia/---ro-
bangkok/---ilo-hanoi/documents/publication/wcms_761063.pdf> accessed
22 August 2022.

5 See Vietnam Law on Marriage and Family 2014 Article 59(3).
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by the nature of the share and its ownership. As an owner of
the shares in a company, a shareholder gets a bundle of rights
in the company which may vary according to the type of shares
acquired’. In the context of a divorcing couple, determining
the allocation of the value difference and the rights attached to

shares in the company becomes a complex decision.

When this problematic issue is screened under the feminist
approach, which enhances fairness and equality for women, the
question turns out to be more critical. In many past societies, it
was customary for husbands to assume the role of breadwinners,
providing for themselves, their wives, and their children by
venturing out into the world to earn a living. The traditional
societal expectation was for the wife to remain at home and
assume responsibility for household chores and childcare. She
was not typically encouraged to pursue her own earnings and
instead relied on her husband for financial support’. This
conceptualizationis generallyformedbythe gendered stereotype
that the husband is assigned the dominant role by law or in legal
interpretation. Consequently, the arguments for the husband’s
contribution to the marital property are underpinned, and his
claim can be outweighed by the consideration of the ownership
and the development of the property in the future. On the other
hand, the role of the wife in creating marital property can thus
be undermined, and her claim to the disputed marital property
is overwhelmed®. Feminists may argue that the role of the wife
should be considered favourably since women are characterized

6 John D. Ashcroft and others, Law for Business (19" edn, Cengage Learning
2018) 402.

7 See, e.g., French Civil Code of 1804 Art. 213: “The husband owes protection
to his wife, the wife owes obedience to the husband”; Italian Civil Code
of 1865 Art. 131: “The husband is the head of the family”; German Civil
Code 1896 s 1354: “The husband has the right of decision in all matters
concerning the marital life in common.”

8 Max Rheinstein, ‘Division of Marital Property’ (1975) 12 Willamette Law
Journal 413, 416.
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bymore disadvantagesthanmeninfamilylife,and therefore, their
domestic contribution should be considered equally in deciding
the couple’s marital property upon the divorce’. However,
whether these are enough to break the gendered stereotype

remains a question that needs to be practically clarified.

The above-indicated problems are also the main issue in a
well-known divorcing case in Vietnam recently, which has
attracted high attention from the public due to the huge value
of the disputed properties'®. The decision of the courts, in this
case, has delivered a ground for many legal discourses to be
conducted. This rewriting judgment paper will focus on the two
main related issues to discuss under the feminist approach: the
first one is the court’s identification of the spouse’s contribution
to form the marital property, and the second, is the decision
about dividing marital property under forms of shares and
contributed capital in corporations. Some critiques about
the judgment will be presented to show the authors’ views
about the misinterpretation of the courts on understanding
the legal concept transmitted in Vietnam laws about dividing
marital property. Results from this discussion will serve as
solid material for the rewriting of the judgment in line with the
feminist approach.

2. Facts

This case is about a divorcing dispute that happened between
a couple who founded and managed T.N. Group (T.N.), a
leading company specializing in coffee products. Accordingly,
Mrs. T and Mr. V legally married in 1998 and during the time

® Carolyn J. Frantz and Hanoch Dagan, ‘Properties of Marriage’ (2004) 104
75, 100-01.

b See, for example, ‘Vietnamese Billionaires and Their Divorces’ (Tienphong
Online, 19 June 2016) <https://tienphong.vn/nhung-vu-ly-hon-bac-ty-
on-ao-trong-gioi-doanh-nhan-viet-post887835.tpo> accessed 21 August
0oooa
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of marriage, they jointly built a huge number of common
properties. Since 2015, many disputes in daily family life arose
due to the conflicts in the view of husband and wife about family,
life as well as the management of companies in T.N. group.
Failing to resolve, Mrs. T, who served as a plaintiff, submitted a
court petition to ask for the court’s involvement in the disputes
against Mr. V, who is her husband and the defendant of the
case. In the court’s judgment no 291/2019/HNGD-ST, the first
instance court acknowledged the divorce by mutual consent as
well as the agreement of parties about matters relating to caring
for their children after divorcing. However, the significance of
this judgment is in the court’s decision on the division of the
couple’s marital property. In line with this, the disputed marital
property will be divided for the husband with 60% value, and
the remaining 40% will be for the wife respectively. For the
marital property under forms of shares and contributed capital
in companies within T.N. Group, the court decided Mr. V
would take all those in kind and would have a responsibility
to pay an equivalent amount of the difference for Mrs. T in
money. Disagreed with the first instance court’s decision, both
plaintiff and defendant appealed to the higher court. While the
defendant appealed to claim for receiving 70% of the property
with the main reasons focused on his greater contribution in
forming marital property, the plaintiff requested the court to

annul the first instance decision.

In the court of appeal, the plaintiff provided arguments
regarding serious violations in the court proceedings and
wrongfulinterpretation oflegal provisions forthe case conducted
by the court of the first instance, namely: (1) seriously violating
the right to freedom of enterprise: By deciding the husband will
have all shares and the plaintiff will receive the difference in
money, the court denied her claim to remain as a shareholder in
subsidiary companies of T.N. Group. The plaintiff underlined
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that since she disagreed on receiving her divided part in value
and thus the judgment, which decided on this matter, is against
the laws; (2) The court of the first instance did not scrutinize
the provided evidence to correctly identify the role and the
contribution of the wife in building and developing T.N. group.
From the opposite perspective, the defendant adhered to the
view that he is the one who founded T.N. Group and that this
company existed before the marriage of the couple. He stressed
that without his contribution and effort, there would be no T.N.
Group as it is today. The defendant thus claimed the court of
appeal to divide the marital property with 70%-30% allocated
to the husband and the wife, respectively.

3. Court’s proceedings and decision

In the appellate judgment No. 39/2019/HNGD-PT dated
05/12/2019, the People’s High Court in Ho Chi Minh City
made identifications regarding the division of marital property
and the right to manage companies in T.N. Group, accordingly:

- For shares and contributed capital in companies in T.N.
Group: The shares and contributed capital whose owners
are the couple in this dispute, are the marital property.
The court of the first instance correctly identified this
issue as well as the value of this type of marital property.
Therefore, treating shares and contributed capital as
marital property as well as using their value as a basis to
decide the division of marital property in the divorce,
are appropriate.

- For the spouse’s contribution in building, maintaining,
and developing marital properties: Mr. V has made a
greater contribution in forming the marital property
during the marriage, which can be seen via the initial
investment and effort in enhancing the T.N. brand in
domestic and international markets. Mrs. T joined T.N.
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after T.N. had already been established, and the period
that Mrs. T took managing positions in this group is
only 9 years (2006-2015). Therefore, the division of
marital property was set at 60% for Mr. V, and 40% for
Mrs. T is satisfactory based on their contribution.

- About assigning shares and contributed capital, which
is the couple’s property, for Mr. V: the court of appeal
realized that the essence of this dispute is about the
disagreement in dividing marital property spouses in a
divorce, rather than the problem between shareholders
in a company as contemplated in the Enterprise Law.
Consequently, the division of marital property,including
the value of shares and contributed capital in companies,
during a couple’s divorce cannot be treated in the same
manner as share transfers outlined in the Enterprise
Law. Moreover, the Enterprise Law lacks provisions
that specifically address disputes involving shareholders
who are a married couple. Therefore, the application
of relatively relevant laws, particularly the Law on
Marriage and Family, is necessary and appropriate in
such cases. From another perspective, the conflicts that
happened not only between Mrs. T and Mr. V but also
between her and other shareholders are so serious. If
Mrs. T remains a shareholder of any companies in T.N.
Group, this can significantly threaten the existence
and development of T.N.. Moreover, Mrs. T and her
family have independently founded a company, which
produces similar products competing with the products
of T.N.. If Mrs. T continuously retains her role as a
shareholder of T.N. while her marriage with Mr. V is
broken, this can affect negatively T.N. in the context of
doing business. Therefore, the decision of the court of
the first instance that assigned shares and contributed
capital in companies of T.N. Group for Mr. V, and he
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should reimburse the difference in money for Mrs. T, is
in line with the laws.

With those reasonings and identifications, the appellate
judgment No. 39/2019/HNGD-PT delivered by the High court
decided to uphold the decision of the lower court about the
division of marital property in the divorcing dispute, as well as
the right to manage companies in T.N. Group of Mr. V.

4. Critique of the court’s decision

The appellate judgement described many facts of the case
with court’s identifications delivered and these may potentially
open room for academic discussions and debates. Within the
purpose of this paper, authors will critically focus on the two
main points in the judgement: (1) the judge’s approach to the
contributions of the husband and the wife in building the
marital property, and (2) the fairness in the court decision which
resulted in the discontinuity of the role as a shareholder of Mrs.
T in subsidiary companies of T.N. Group after divorcing. The
discussions of these points will be mostly built by analysing the
judges’ reasonings, and interpretation of laws with considering

facts as provided in the cases.

While the previous parts have already presented the source
of the couple’s conflicts, it is worth grabbing some information
from the historical perspective in developing marital property,
which can help to clarify the reasons of the court in identifying
the divided percentage. Accordingly, there are two important
milestones in the development of T.N. Group engaged in the
court’s reasoning. First, T.N. Group is initially formed in 1996
by Mr. V and his parents from a small amount of their private
capital"'. By then, Mr. V has been the main person who directly

i Case No. 39/2019/HNGD-PT dated 19 March 2018 by the People’s High
Court in Ho Chi Minh City about “Marriage dispute” [2.2].
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manages and acts as the legal representative of T.N. and other
subsidiary companies. Second, the marriage of Mr. V and Mrs.
T happened in 1998 when T.N. has already been in operation
and it was not until 2007 when T.N. transformed to be a joint
stock company, Mrs. T become a shareholder of T.N. due to the
requirementofthelawsforthe type ofjointstock company, asking
for at least three shareholders'?>. With this argument, Mrs. T has
not been regarded as a co-founder of T.N.. Her contribution to
the development of this business entity is limited to an initially
small number of owning shares as well as her supporting role
in managing T.N., while her husband serves the primary role.
After years of development, T.N. has currently been a leading
company in the domestic coffee industry with huge financial
resources and extensive business. Against this backdrop, the
judgment of courts identified that the husband contributed
more to forming the couple’s property". This identification is
based on a principle as provided by Clause 2, Article 59 of the
Law on Marriage and Family of Vietnam, which stipulated that:

“Article 59. Principles of settlement of property of husband

and wife upon divorce

2. Marital property shall be divided into two, taking into

account the following factors

b) Each spouse’s contributions to the creation,
maintenance, and development of the marital property. The
housework done in the family by a spouse shall be regarded as

. . »
income-generating labour.

If the judgment employs this principle and the history in the
development of the company to allow Mr. V to occupy 60% of

W Ibid, [1.5].
1 Ibid.
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the marital property, there would be a question that how the
judges evaluated to conclude that 40% of the divided property
reflects exactly the wife’s contribution. The answer seems to
dismay readers because, as seen in the wording of the judgment,
the role of Mrs. T is less mentioned in forming marital property
except for describing her role as supporting Mr. V in managing
T.N.". Critically, this demonstrates a certain level of gendered
stereotype in the judgment, which appraises the role of men
in building property, as mentioned in the introduction of this
paper. Clause 1, Article 29 of the Law on Marriage and Family
2014 clearly articulates the principle in acquiring marital
property that there will be no difference between domestic
labour and wage-earning labour'®. Furthermore, the marriage of
a couple is only two years after the company has been formed. It
is hard to say that in such a short period, a start-up company like
T.N. can generate a huge property. Rather, the development of
T.N. Group was characterized with the role of Mrs. T as a wife,
who dedicated her role as a domestic worker to her husband to
gain business achievements. Besides requiring more detailed
evidence of the parties in justifying their contributions, the
judgment should have taken into account this fact as well as
Article 29 of the Law on Marriage and Family 2014 to argue for
the contribution of the wife in marital property. This will enable
the reasonings about dividing marital property at 60% for the
husband, and 40% for the wife to be convincible.

For the second main issue of the legitimate nature of the
court decision over assigning all shares and contributed capital
for the husband in this divorcing dispute, certain points should
be considered. Against the backdrop that the husband receives a
larger partin marital property, what should be divided when this

o Ibidd
s Vietnam Law on Marriage and Family 2014 Article 29.
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property is under the forms of shares and contributed capital?
In the judgment, the judges confirmed that: (1) The shares in
companies under the registered name of Mr. V and Mrs. T are
the couple’s property; (2) This dispute is within the domain of
family and marriage rather than disputes between shareholders
as can be seen in the business course; Moreover, (3) the division
of the common property in a divorce has not characterized
any similarity to the transfer of shares or contributed capital
in a corporation’®. Therefore, the employment of the Law on
Marriage and Family to be the authority of the case is needed
due to its specialized nature.

While the choice of applicable law for this issue is clear, the
interpretation of the laws conducted by the judgesis a significant
factor that can directly impact the rights of parties in the case.

“...If the remaining of Mrs. T in T.N. as a shareholder, this
can harm the development of T.N. since the conflicts happened
not only between Mrs. T and Mr. V, but also between Mrs. T
and all other shareholders in T.N. Group. Mrs. T and her family
have privately founded a company that competes directly
with T.N., and if Mrs. T is still a shareholder of T.N. while her
relationship with Mr. Vu no longer exists, this will significantly

harm T.N.’s business...”"”

In line with these arguments, the court decided that the
shares and contributed capital in the companies of T.N. Group
would be handed all to the husband. The husband will pay the
wife the value which is equivalent to her part in those divided
shares and contributed capital. This decision remains many
problems in which, rights and the voice of the wife are set in
an unequal position compared to the husband. Although the

© T vV (n331)[1.5].
7 Ibid.
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reasoning of the court focused on promoting the overall benefit
of T.N. Group, this should be critically challenged. Since shares
and contributed capital are marital property, why these cannotbe
divided under their original forms, which means the ownership
of shares with the ratio as the court’s decision for dividing marital
property. Moreover, why the taker of all those special properties
is not the wife but the husband. As presented, owning shares in
the corporation allows the owner to not only have its economic
value but also confers to a lesser extent the controlling right of
the corporation as well as enjoyment of financial benefits from
the company business. With the decision of the court, Mrs. T
has no longer been a shareholder as well as does not have the
controlling rights and other rights in T.N. Group. However, the
reasoning of the court, which relies on the potential conflicts
created by the remaining role as the shareholder will harm the
company, is not convincible and reveals certain bias. Since the
time of marriage, Mrs. T did engage in the business of T.N.;
thus her knowledge, skills, and competence to participate in
managing T.N. as the shareholder is inevitable. In case her
continuity as the shareholder potentially causes conflicts to the
extent that T.N. Group may suffer, this is the business dispute
between shareholders in the company and will be treated by
specializing laws in the same way as the court did argue about
the dividing of couple’s property. Since shares and contributed
capital are divisible and do not need to be converted into value
to divide, the decision of the court is thus unreasonable and
against the claim of the wife'®.

8 This is regulated in Article 74 of the amended Law on Enforcement of Civil
Judgments 2014 and Clause 2, Article 24 of the Degree No. 62/2015/ND-
CP dated 18/7/2015 Guiding for the Application of the amended Law on
Enforcement of Civil Judgments 2014. See, for example, ‘Discussing the
division of marital property that is shares, contributed capital and private
enterprises or private enterprises’ assets in civil judgment enforcement’
(Platform of Hanoi Department of Civil Execution 2019) < https://thads.
moj.gov.vn/hanoi/noidung/tintuc/lists/nghiencuutraodoi/view_detail.
aspx?itemid=40> accessed August 21 2022.
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Furthermore, this view can be seen clearer upon the
investigation of the court’s interpretation of the principle in
dividing marital property as follows:

“The legal grounds to consider the division of marital
property: According to Point b, Clause 2 of Article 59 of the
Law on Marriage and Family stipulates that each spouse’s
contributions to the creation, maintenance and development of
common property should be taken into account when dividing
the marital property of the couple. According to Point c, Clause
4, Article 7 of the Joint Circular No. 01/2016/TTLT-TANDTC-
VKSNDTC-BTP dated 06/1/2016 has stated in detail that:
“Protecting the legitimate interests of parties in doing business
and job by securing the necessary conditions which enable
them to continue working and generating income”. This means
that the division of common property should ensure that the
husband or wife, who is currently doing business or having a job,
can continue doing their business and job to have the income
and reimburse the difference for the other husband or wife.
In any circumstances, the protection of the legitimate interest
of a spouse in doing business and performing career activities
cannot impact negatively on the minimum living standards of
their wife, husband and minor child, or adult child but lacking
legal capacity.””

There are two key questions can be raised from this
interpretation of the laws: (1) whether the decision to hand
all shares to the husband can impact the right of the wife in
this divorcing dispute in terms of doing business and doing
her job; and (2) while this part is to interpret the principle in
dividing marital property, so the wife can employ this reasoning
to underline her claim of remaining as the shareholder in
T.N. Group. The handing of all shares to the husband in the

1 Case No. 39/2019/HNGD-PT (n 11) [2.1].
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company means that the wife shall no longer be a shareholder,
which means that she will not be able to perform her job as a
businesswoman. All her rights conferred by the ownership of
shares in the companies will be exchanged by an amount of
money from the husband for the value difference from the value
of the shares. However, it should be mentioned that both the
wife and the husband in this case are doing business with a
common goal to develop companies in T.N. Group. Their main
jobs are managing the business activities of these companies
and these jobs are without doubt the sources of their income.
Hence, assigning all shares to the husband is, therefore, impact
negatively on the status of the wife in terms of doing business,
generating income and minimum living standards. Otherwise
saying, the decision of the court of the first instance conflicts
with the spirit of Point ¢, Clause 4, Article 7 of the Joint Circular
No. 01/2016/TTLT-TANDTC-VKSNDTC-BTP if we look
from the angle of the wife’s rights and interests in this case.
Additionally, the judge’s interpretation of Article 64 of the Law
on Marriage and Family laws also impacts the outcome of the
case toward the plaintift’s dissatisfaction.

“Article 64. Division of common property used for
business activities.

A spouse who is carrying out business activities related to
the marital property has the right to receive that property and
shall pay the other the property value that the latter is entitled

to, unless otherwise prescribed by the business law.”

This legal term contemplates the situation when ‘a spouse’
who is carrying business activities related to common property,
rather than a couple. Hence, if a husband or a wife uses the
marital property in doing business and the divorce happens
later, that husband or wife has the right to keep that common
property for him/ herself and pays the other the value of this
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property. This is not the case for T.N. when the marital property
used in the business is conducted by the couple, which means
Mr. V and Mrs. T. This property is developed during the time
of marriage, then it does remain in companies under the form of
shares or contributed capital as the case described. As previously
analyzed, even though Mr. V and his parents set the first stone
for T.N. Group, this is less significant compared to the entire
development of this company when Mrs. T characterized her
role as a wife. Therefore, the court’s employment of this article
tohand all shares to the husband does not only wrongly interpret
and apply the laws but also results in the impairment of the rights
of the wife over her legitimate claim.

These arguments, which are about the misinterpretation of
the court about legal provisions as well as the status of the wife
when she is no longer a shareholder of the companies, convince
us of the answer for the second issue. Investing and managing
the companies are common activities in doing business of
the couple, and they can exercise these rights through their
ownership of shares. The division of shares in the divorce should
ensure that the conditions allow the husband or wife to continue
doing their business or performing their job without impacting
their legitimate interests. Therefore, the court should interpret
correctly the principle mentioned in Point ¢, Clause 4, Article 7
of the Joint Circular No.01/2016/TTLT-TANDTC-VKSNDTC-
BTP to provide a fair and equal justice, which enhances and
protects the legitimate rights of parties.

In summary, this part delivered some critiques about the
court’s reasonings as shown in the appellate judgment. The
employment of the legal provisions in the court’s explanation
of the facts of the case reveals misinterpretation and wrong
application of the laws. This led to some ambiguousness and
dissatisfaction about the reason why the wife should receive her
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part in the divided common property in cash, not in kind, while
she claims to remain a shareholder of the company. This issue
is more critical when this is her main job and business, which
attributes to the source of her income. The judgment also showed
a certain level in the embedment of gendered stereotypes, in

which the role of the wife, or women, cannot be fully realized.

5. Dividing marital property indivorce: afeminist perspective
Feminist perspectives on divorce proceed from how women’s
positions at divorce systematically differ from men’s positions?°.
And this is true with the judgment over divorcing case that this
paper is discussing. The wording technique of the judgment, as
well as the opinions of the judges translated into the judgment,
provides readers with a sense of less favourable to the wife’s
contribution in forming the couple’s property. For example:

“The conflicts between Mrs. T with not only Mr. V but also
with all other shareholders in T.N. group are very serious to
the extent that they cannot find common voices or cooperation
in managing the business. This will tremendously impact
the existence and development of T.N. if Mrs. T remains a
shareholder of T.N.... So, the first instance court decided that
Mr.V will be assigned all shares and contributed capital of Mr.
V and Mrs. T in 7 subsidiary companies of T.N. Group and
Mr. V will pay the difference to Mrs. T, which is in line with
the law...”*!

The reasoning of the court delivered an understanding of
labelling Mrs. T as not suitable to be considered as a shareholder
due to the seriousness of the conflicts between Mrs. T and not
only the husband but with all other shareholders. However, there

- June Carbone, ‘A Feminist Perspective on Divorce’ (1994) 4 The Future of
Children 183, 183.

™ Case No. 39/2019/HNGD-PT (n 11) [1.5].
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is no justification backing up this court’s identification but only
the contextual assumption about the remaining shareholders.
With this reasoning, the court generally implied the view that a
wife or woman is unjust and unfit to manage the company. On
the other hand, the husband’s efforts are acknowledged with
beautiful words like “...Every year Mr. V extends the business
activities, increases the number of companies, gains the profits
as well as income for enterprises. These activities increase jobs
and improve living standards for thousands of workers”.
This should be noted that these appraisals are not necessary
for the judgment since there is no relevance in acknowledging
the husband’s contribution to the marital property. Moreover,
since the judging board to hear this case is made up of three
male judges, it can reasonably raise a skeptical question that the
judgment made reflects the view of patriarchalism. The issue
thus turns out to be how the feminist approach can demonstrate
its role in ensuring true equality in divorce. Further, since
‘feminist perspectives’ on divorce are not one respective but
many?*?, which approach is deemed appropriate to have a fruitful
result for resolving the case in question? In any form, feminist
perspectives on divorce focus on the implications of divorce

for the lives of women and their social responsibility of caring
for children®*.

While the Vietnam laws governing the affairs in marriage
and family are equipped with a mechanism for identifying the
contribution of a spouse, which serves as a basis to resolve the
dispute of dividing marital property in a divorce, a gap remains

in justifying a reasonable approach to shares whose owners are

o Ibid, [2.2].
2 June Carbone (n 20).

i Joan Williams, ‘Deconstructing Gender’ (1989) 87 Michigan Law Review
797.
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the couple®. As said, shares and contributed capital confer
the owners the controlling rights of the company besides
the rights to dividends in the corporations. In the case of
divorcing, the relationship between husband and wife is broken
in the family domain, but this may be different in the business
course. Additionally, shares are divisible and do not need to
be transferred into value to divide, so the decision of who will
own the shares, and how many shares from the marital property
become a tough decision. Although the gap is acknowledged
in the judgment and the court has found a way to address it,
the court’s decision, however, is not a comprehensive one as
analysed previously. Consequently, the right of the wife, in this

case, is impaired.

Returning to the main question, to what extent the feminist
approach can protect the position of women in divorce, could
be the key factor to address the situation as characterized in the
case. This is because as a general concept, the feminist approach
in law aims to maintain the status of gender equality, as well
as enhance the rights of women by securing certain favourable
conditions to compensate for their positional disadvantages
compared to their male counterparts®. Once being engaged,
regardless to interpret or execute the laws, the feminist approach
highlights the gender issue in law and serves lawmakers, as
well as law interpreters, a critical envisage in considering
issues relating to the rights of women. Among four widely
recognized legal schools in the feminist approach?”’, namely (1)
Formal equality theory - underpinning the view that women

and men should be treated similarly; (2) Dominance theory -

% Case No. 39/2019/HNGD-PT (n 11) [1.5].

% Rosalind Delmar, ‘What is Feminism?’ in Anne C. Herrmann and Abigail J.
Stewart (eds), Theorizing feminism (2nd edn, Routledge 2018) 9.

27 Cynthia Grant Bowman and Elizabeth M. Schneider, ‘Feminist Legal Theory,
Feminist Law Making, and the Legal Profession’ (1998) 67 Fordham Law
Review 249, 251.
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the disadvantages of women should be realized based on the
dominant role of men in the social reality and be compensated
by feminist rights and protection; (3) Post-modern theory - the
right of women should be produced with reference to a wide
range of perspectives (i.e the intersection of gender, race, and
class rather than a single category); and, (4) Cultural feminism -
feminist differences are enshrined in the course of lawmaking to
protect better female rights, the employment of formal equality
and dominance theories, in this case, can reveal the potential in
improving the judgments of the divorcing disputes to be more
equal for the wife, or woman’s rights due to the according to
specific arguments:

First, the formal equality approach argues that any formal
discrimination between women and men should be eliminated.
This approach in law is the signature of the second wave of the
feminist movement in the 1960s with the publication of Betty
Friedan’s book - “The Feminine Mystique’. This illustrates the
idea that women and men are similarly situated and, therefore,
should have the same rights and opportunities. If the court had
enhanced the formality in considering the right of the wife in
this divorcing dispute, it would have been a fairer judgement.
Accordingly, the court relied on Clause 3 of Article 59, which
stipulates that:

“Article 59. Principles of settlement of property of husband

and wife upon divorce

3. Marital property of husband and wife shall be divided in
kind, if impossible to be divided in kind, the marital property
shall be divided based on its value. The partner who receives the
property in kind with a value bigger than the portion he/she is
entitled to receive shall pay the value difference to the other.”
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Considering the argument that the discontinuity as a
shareholder is appropriate, the court concluded that the division
of marital property was unfeasible. Consequently, all shares or
contributed capital were assigned to the husband, while the wife
was entitled to receive the value difference. This decision reveals
some problems, as indicated previously, about the right of the
wife to control the company. Accordingly, she will permanently
lose her rights and benefits in that business organization. If the
wife’s request is considered fairly and equally, the shares or
contributed capital in companies will be divided by share with
a percentage reflecting the spouse’s contribution in forming the
marital property. Due to the divisibility of shares, Article 59
should be read and applied correctly by ensuring the division of
marital property shall be made in kind, which are shares of the
company. Toward this way, not only the principles in settling
marital property on the divorce will be treated fairly and equally
for husband and wife, but it also satisfies the claims of the female
plaintiff. Moreover, it can enable the reasonings of the judges
to be escaped from patriarchal thought by equally, objectively,
and appropriately recognizing the similar roles of the wife
and the husband upon building a marital property. Therefore,
the original judgement should have been approached toward
respecting the law in dividing the percentage of shares for the
spouses rather than solely assigned these shares to the husband.

Secondly and in line with the previous argument,
the dominance theory approach can demonstrate its
significance in interpreting the contribution of the wife
in forming marital property. Dominance theory provides
an approach to sidestep formal quality, focusing instead
upon the embedded structures of power that make men’s

characteristics the norm from which “difference” is
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constructed®®. In the context of family building, men are
often regarded as breadwinners while women are labeled with
substitutional or dependent statuses such as a caregiver®.
Consequently, the contribution of men in building marital
properties is often considered more than women and women
are deemed men’s dependants as mentioned at the beginning of
this paper. The reproductive role of women in a family is often
undermined and upon the divorce, this turns out to be their
disadvantage®®. Therefore, the dominance theory approach
can serve as a theoretical basis where the arguments in terms of
enhancing the role of women in forming the common property
will be made. The unpaid jobs such as family caregiver, and
home carer that often burden women will be regarded as similar
to income-generating jobs handled by men, therefore their
contributions in building the marital properties are the same.
Further, the dominance approach will break the normative
concept of more appraising the role of men in constructing
marital property®'. Reflecting on the case, the court reasoned
the bigger part of the contribution was made by the husband
because the company has already been formed before the
marriage happened. Throughout the development of the
company, the effort of the husband has characterized more and
thus his divided part will be greater than the wife. Under the
dominance theory approach, more arguments favouring the
contribution of the wife can be enhanced, particularly in their
domestic role or in the provided fact of the case that the plaintiff
is one who mostly handle the companies’ tasks for years when

% Ibid.

2 Martha Albertson Fineman, The Neutered Mother, The Sexual Family, and
Other Twentieth Century Tragedies (Routledge 1995) 161-64.

30 See, for example, Susan B. Boyd, ‘Motherhood and Law: Constructing and
Challenging Normativity’ in Vanessa E. Munro and Margaret Davies (eds),
The Ashgate Research Companion to Feminist Legal Theory (Routledge
2016).

81 Cynthia Grant Bowman and Elizabeth M Schneider (n 27) 251.

295



TOWARD VIETNAMESE FEMINIST JUDGMENTS

her husband was neglected from doing business. Dominance
approach underpins the arguments about the ability and
contribution of the wife in managing companies if it is employed
in judgement making. This is a solid foundation convincing us
that the claim to be divided with shares and thence remain as
the shareholder in companies within the T.N. Group of Mrs. T
is more justified.

It should be noted that due to the principle of equal treatment
as specified in Article 17 of the Law on Marriage and Family,
the employment of post-modern and cultural feminism theories
may not demonstrate a significant effect as formal equality and
dominance theories. The reasons can be found in the nature of
the former theories since post-modern and cultural feminism
theories aim to enhance the ‘differences’ between the role of
females and males to claim women’s rights. While in the context
of this writing, arguments aiming to demonstrate the same role
of husband and wife during the marriage should be highlighted
for the fairness and equality in treating the case. Therefore,
engaging the formal equality and dominance approaches
brilliantly serves the purpose of protecting the right of Mrs. T
in this case.

While the provisions of Vietnam laws about the division of
common property are available, the approach to divide common
property, which is shares or contributed capital, remains the
gap since these are a special type of marital property and thus,
dividing this property can be a challenging topic. The feminist
approach, which engages formal equality and dominance
theories, can provide us with a theoretical basis to argue for
the contribution as well as securing the rights of women upon
divorce, where the divided marital properties are shares or
contributed capital. Against the employment of the feminist
approach, the judgment is expected to be made with gendered
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satisfaction, in which the role of husband or wife is recognized

equally in all aspects of marriage and family.

6. The feminist contribution

The feminist judgment will be rewritten based on the
engagement of the feminist approaches, which are formal
equality and dominance theories, to rewrite some parts of
judgment No. 39/2019/HNGD-PT. The purpose of rewriting is
not to change the results of the judgment, but to construct a fair
and equal justice in line with the current legal provisions under
feminist legal interpretation, where the legitimate rights of the

wife, or women in general, are enhanced.

Accordingly, the judgment will be designed to strictly comply
with the writing style and formula of the Vietnamese court’s
principles. The key content of the rewritten part will focus on
the court’s considerations about the contribution of the wife in
forming marital property. Moreover, reasonings in respecting
her legitimate claim to receive the divided part of marital
property by shares will also be made. The misinterpretation of
the court in the appellate judgment about the legal provisions
is rectified in this rewritten feminist judgement. Finally,
this feminist judgment is expected to signify the value of the
feminist approach in the case of respecting gender equality, and
the rights of husband and wife in family disputes, where women

are often placed in disadvantaged positions.

7. Feminist judgment

THE CONSIDERATIONS OF THE COURT

Concerning the collected documents and evidence, which
are available in the case record as well as the results of debates
conducted in the court.
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After envisaging the view of the prosecutor.

In consideration of the appellate claim of the Plaintiff,
Defendant, and the appellate request of the Head of the
Hochiminh city People’s Procuracy concerning the Hochiminh
city people’s court of first instance’s judgment on marriage and
family dispute, the judging board has identified that:

[...]

[1.5] The appellate claim of the plaintiff, Mrs. T., and the
appellate request of People’s Procuracy stated that the court of
first instance wrongly interpreted and applied Article 64 of the
Law on Marriage and Family as well as the Enterprise law. The

court identifies that:

The court of the first instance relies on Point b, Clause 2,
Article SO of the Law on Marriage and Family 2014 to define
the contribution of spouses in forming, maintaining, and
developing marital property. There will be no question about
the employment of this legal provision to resolve the dispute as
well as the divided percentage in the marital property, with 60%
for the husband and 40% for the wife. However, the reasonings
of the lower court toward the contribution of the wife and later
the decision of rejecting the claim of the plaintiff to receive
the divided part in marital property in shares, not in value, are
incomprehensive and undermined the role of the wife.

The origin of T.N. Group is a start-up with a family size,
which has been found in 1996 by Mr. V and his parents. Since
then, Mr. V has constantly occupied important positions in T.N.
Group and its subsidiary companies, such as the manager or the
legal representative of these business entities. In late 1998, Mrs.
T got married to Mr. V and directly participated as a shareholder
in business activities for nine years. Not only a caregiver of the
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family, but Mrs. T also joined her husband in managing T.N.
Group from the very first steps of doing business, although the
marriage happened 2 years after T.N. Group had been formed.
Despite Mrs. T’s shorter direct and official involvement in
the business activities of T.N. Group compared to Mr. V, the
substantial growth of the group, transitioning from a small
family business to a prominent economic entity, occurred
during the course of their marriage. Hence, the development
and success of T.N. Group can be attributed not only to Mr. V’s
contributions but also to the significant efforts of his wife as
the family caregiver, Mr. V’s supporter, and manager. The first
instance court’s reliance on Mrs. T’s official participationin T.N.
for nine years (2006-2015), where she handled specific tasks
assigned by Mr. V, to conclude that her husband made a more
substantial contribution does not fully acknowledge the wife’s
role in establishing marital property. As mentioned, despite not
directly and officially participating in the company’s business
from the time of marriage, Mrs. T did perform the mission of
the wife in the domestic work. This will be unjust when saying
that her non-paid labour is not relevant to the development of
the marital property while focusing on appreciating the role
of her husband. Furthermore, Clause 1, Article 29 of the Law
on Marriage and Family 2014 clearly articulates the principle
in forming marital property, that there will be no difference
between domestic labour and wage-earning labour. The view of
the court of the first instance should have appreciated the role
of the wife in forming marital property as the principle set in
Clause 1, Article 29 of the Law on Marriage and Family 2014.
In conclusion, the development of T.N. Group witnessed the
contribution of Mrs. T, and therefore, the acknowledgment
of her contribution as the supporter, or the secondary role in
developing T.N. and the common property, is inappropriate and

not comprehensive.
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Additionally, Mrs. T referred to Article 64 of the Law on
Marriage and Family to argue the misappropriation of the court
of the first instance about dividing marital property, which is
shares and contributed capital in companies. The appellate court
identifies that: this dispute is about a divorcing issue, and this
should not be regarded as a dispute between shareholders in a
corporation, which is governed by the Enterprise Law. Moreover,
the division of marital property in the divorce has not been
characterized by any similarity to the transfer of shares between
shareholders, which is governed under Clause 3, Articles 119 and
126 of the Enterprise Law. This law also remains absent in the
case when the husband and wife in the divorce are together the
owners of shares in the company. Otherwise, since the shares
and contributed capital in subsidiary companies of T.N. Group
are the marital property of the couple, therefore the law applied
to decide on the division of this marital property must be the
Law on Marriage and Family. However, the interpretation of the
court of the first instance of article 64 of this law to resolve the
dispute is not appropriate. According to article 64:

“Article 64. Division of common property used for

business activities

A spouse who is carrying out business activities related to
the marital property has the right to receive that property and
shall pay the other the property value that the latter is entitled to

unless otherwise prescribed by the business law.”

The meaning of this provision contemplates the fact that a
spouse, whichis only ahusband or wife, uses the marital property
to invest or do business affairs without the participation of
the other. In this case, the wife or husband who directly uses
the marital property to invest in business shall have the right
to receive that property and shall pay the other the property

value when the divorce happens. This is not the case of T.N.
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since the plaintiff and defendant, in this case, are together to
develop T.N. Group and are the co-owner of these shares and
contributed capital. Therefore, the court of the first instance
demonstrated shortcomings in understanding this fact as well

as misinterpreted article 64.

In line with Clause 2, Article 59 of the Law on Marriage and
Family, which stipulated that marital property shall be divided
into two with each spouse’s contribution to the creation,
maintenance, and development of the common property,
the contribution of the couple is considered in the judgment.
As presented above, the domestic housework in the family
handled by a spouse shall be regarded as a source of income-
generating in line with Article 29 of the Law on Marriage and
Family. Furthermore, Point ¢, Clause 4, Article 7 of the Joint
Circular No. 01/2016/TTLT-TANDTC-VKSNDTC-BTP
dated 06/01/2016 promulgated by the People’s Supreme Court,
People’s Supreme Procuracy and the Ministry of Justice guiding
on the application of the Law on Marriage and Family stated
that: “Protecting the legitimate interests of parties in doing
business and job by securing the necessary conditions which
enable them to continue working and generating income”. This
means that the division of common property should ensure that
the husband or wife, who is currently doing business or having a
job, can continue doing their business and job to have theincome
and reimburse the difference for the other husband or wife. In
any circumstances, the protection of the legitimate interest
of a spouse in doing business and performing career activities
cannot impact negatively on the minimum living standards of
their wife, husband and minor child, or adult child but lacking
legal capacity. Reflecting on the case, since the plaintiff is a
shareholder of the companies, her business is conducted based
on the ownership of the shares and contributed capital in
subsidiary companies of T.N. Group. This is also her job which
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generates her income, and the decision to hand all shares and
contributed capital in companies of T.N. Group to Mr. V could
result that the wife shall not be eligible to continue doing her
job. The decision of the court of the first instance is thus against
Point ¢, Clause 4, Article 7 of the joint circular No. 01/2016/
TILT-TANDTC-VKSNDTC-BTP dated 06/01/2016.

In line with the presented arguments and interpretation of
the related legal provisions, the court of the first instance is
inappropriate when deciding to assign all couple’s shares and
contributed capital in companies to Mr. V. The court of the first
instance did not consider the businesssituation comprehensively,
the plaintift’s source of income, the job of the plaintiff as well as
the claim of the plaintiff to arrive a fair judgment for the plaintiff.

[...]

Concerning all those presented reasonings and in line with
clauses 1 and 2 of Article 308, the Civil Procedure C ode.

DECIDE THAT

- Partly accept the appellate claim of Mrs. T in remaining as
ashareholder in T.N. Group’s subsidiary companies as the result
of dividing common property, which is shares and contributed
capital in T.N. subsidiary companies. The ownership of these
shares and contributed capital in respective companies will be
divided with 40% for Mrs. T and 60% for Mr. V.

- Reject the appellate request of Mr. V.

[...]

- Upholding the judgment on marriage and family case
No. 291/2019/HNGD-ST dated 27/3/2019 of the Hochiminh
people’s court of the first instance about the agreement of Mr.

V and Mrs. T in the marriage relationship, nursing children
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and providing supporting in raising children; upholding the
decision on the contribution of Mr. V and Mrs. T in forming

marital property.
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CASE 5:
ONE-SIDED DIVORCE FILING

(Transraten)

§ Case No. 04/2018/HNGD-PT dated 19 March 2018 by the People’s Court
in Lam Dong Province on “Divorce filing”

Nguyen Dinh Duc
Trinh Thuc Hien

1. Introduction and summary of the judgment

In the context of globalisation, the ethical standards, cultural
beliefs, and lifestyles of Vietnamese patriarchal society have
undergone modernisation to align with the characteristics of the
industrial age. Marriage, too, has undergone significant changes,
making it no exception to the transformation brought about by
globalisation. Marriage is one of the main bases for forming an
essential building block of society' and, at the same time, an
important value of the Vietnamese people®. Therefore, in light
of these changes, the legislation on marriage and family should

always take into account the welfare of the family while also

0 Tran Thi Huong, ‘Concepts and Basic Principles of Viethamese Marriage
and Family Law’ in Textbook of Vietnamese Marriage and Family Law (Hong Duc
Publishing House 2018) 32-33.

0 Tran Thi Minh Ly, “Transformations of Vietnamese Families Today and Some
Policy Recommendations’ (Tap chi cong san, 6 October 2020) <https://www.
tapchicongsan.org.vn/web/guest  /van_hoa_xa_hoi/-/2018/816737/view_
content> accessed 26 August 2022.
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addressing the individual needs and interests of each party. The
objective is to foster stable and enduring marital relationships.
A typical example of this view is the provision in Clause 3,
Article 4 of the Law on Marriage and Family 2014: “Agencies
and organisations are responsible for educating and mobilising
officers, civil servants, workers, and all citizens to support
families; promptly reconcile conflicts in the family, protect the

legitimate rights and interests of family members.”

With this focus, divorce is strictly regulated by law. Article 89
of the Law on Marriage and Family 2000 stipulates that “grounds
for divorce” requires that a divorce must meet a number of
conditions for the Court to have a basis for settlement. The Law
on Marriage and Family 2014 further concretised provisions in
contested divorce cases in Article 56. The Court, the only state
agency with authority to settle contested divorce, is determined
to regulate this legal relationship. The analysis of a divorce
judgment under the lens of feminist legal theory aims to point
out barriers for Vietnamese women in marriage and family cases

and explain the causes of this issue.

This case is a judgment at the appellate court in Lam Dong
province®. In this judgment, the plaintiff is Ms Vo Thi Thuy
L., and the defendant is Mr Nguyen Tien S. First-instance
judgment No. 108/2017/HNGD-ST dated November 30, 2017,
of the People’s Court of City X, accepted the divorce request of
Ms Vo Thi Thuy L., thereby granting a divorce between Ms Vo
Thi Thuy L. and Mr Nguyen Tien S. On December 4, 2017, Mr
S. appealed against disagreeing with the judgment of the first

s Case No. 04/2018/HNGD-PT dated 19 March 2018 by the People’s Court at
Lam Dong Province on “Divorce filing”, accessed August 15 2022 at https://
congbobanan.toaan.gov. vn/2ta84277t1cvn/chi-tiet-ban-an.
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instance court and asked to be reunited. On March 19, 2018,
the appellate court determined: “The first instance court did
not comprehensively evaluate the documents and evidence
contained in the file, and the decision to accept Ms L.’s request
for divorce wasinappropriate”. The appellate court then accepted

the appeal of Mr S. and rejected Ms L.’s petition for divorce.

We have selected this judgment for the following
considerations. Firstly, an appellate-level judgment offers a
comprehensive perspective, representing the views of judges
from various levels on the same matter. Secondly, we took into
account the position of the plaintiff, Ms L. As the petitioner
in the divorce case, she may encounter gender stereotypes
regarding women’s roles within the family, leading us to
anticipate potential negative consequences for the plaintiff. In
the end, the appellate judgment completely changed the first
instance court’s decision, granting judgment in favour of the
husband’s request. In the article, we will conduct a re-evaluation
of Case No. 04/2018/HNGD-PT, examining the factual details
of the case, the legal foundations and arguments presented by
the appellate court, the author’s assessment of the judgment,

and the significance of feminist legal theory in this context.

To ensure an objective assessment of the legal application,
this article will also analyse and compare the arguments
presented by the People’s Court of Lam Dong Province in
Case No. 04/2018/HNGD-PT with the arguments put forth
by other district courts, such as Case No. 285/2022/HN-PT
from the People’s Court of Ho Chi Minh City and Case No.
213/2018/HNGD-ST from the People’s Court of Ca Mau City.

With divergent perspectives regarding the interpretation and
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application of the same legal provisions, coupled with well-
researched and analysed arguments, this article presents an
alternative viewpoint on the aforementioned divorce case. The
authors contend that the Vietnamese law on marriage and family
offers sufficient grounds for the court to render a judgment that
safeguards the plaintiff’s lawful interests in the specific case
while simultaneously upholding the objectives outlined in the

Law on Marriage and Family.

2. Research methods

In this essay, we will design an analytical framework based
on the methods of feminist legal theory discussed by Bartlett,
using the facts published in the judgment.

Bartlett believes that to supplement the traditional method
in jurisprudence, the method of feminist legal theory offers
the following approaches: (1) “asking the woman question” to
find out whether the law ignores the views of women and other
marginalised groups, (2) the necessity to focus on the context
of the case rather than merely reflecting the legal norms and
standards to evaluate a case, and (3) the validity of the law
assessed through the experience of the subject directly affected

by a particular legal norm*.

With approach (1), we can ask women questions such as: Are
women excluded from the issues raised in the review process? If
so0, in what way? How can this be fixed? These questions explore

how legal norms ignore women’s experiences and values®. This

0 Katherine T. Bartlett, ‘Feminist Legal Methods’ (1990) 103 Harvard Law
Review 829, 836-37.

5 Ibid, 837.
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approach challenges the view that the law has reached a point

of neutrality.

With approach (2), practical reasoning is also a prominent
research method. It does not see the interweaving, complex
facts and details as obstacles to decision-making. Instead,
practical reasoning holds that each situation is unique and that
it is, therefore, necessary to apply the law to those particular
situations appropriately. With this method, feminists require
decision-makers always to give reasonable arguments, consider
the layers of facts of the case, and the development of related
conflicts leading to disputes instead of simply citing the norm

and the legal basis®.

In approach (3), also known as the “consciousness-raising”
approach, insiders are encouraged to speak out about their
experiences and let them collide with those of others, for
example, patriarchal beliefs, thereby bringing awareness to an
issue and changing society’s view of events that were previously

thought to be innocuous or as mere projections’.

Through thelens of feministlegal theory,judgmentsrelated to
women, with the same amount of details, if viewed and evaluated
from different perspectives, can generate different results. This
evaluation process must include comparisons to find a neutral
perspective and study the evolution of conflicts to consider the
possibility of decision-maker’s bias. To apply these methods, we
have collated the facts for contextualised reasoning. We chose
this method because the appellate court’s decision was based on

the evidence and presentation of Mr S., without an assessment

6 Ibid, 852-8.
T Ibid, 864-5.
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of the evidence on the side of Ms L., despite the differences in

each party’s recollection of events.

Table 1. Contrasting evidence presented by the plaintiff and defendant
Provided by Ms Vo Thi Thuy L. Provided by Mr Ng uyen Tien S.

After getting married in 2014, Ms After getting married in 2014,
L. and Mr S. did not live happily the couple lived happily until
together. The husband and wife 2016, when there was a conflict
often had conflicts because Mr S. but it was inconsequential.

did not have a stable job and was

not responsible for family affairs.

This resulted in frequent arguments.

In December 2016, Ms L. chatted The conflict in 2016 was caused
online with her ex-boyfriend. by Ms L. having a romantic
Mr S. founded out and started relationship with another man
becoming jealous and intimidated, outside of marriage and often
mentally abused, and defamed lyingto MrS.

Ms L. He wanted her to obey him

regardless of what she wanted. Her

family stepped in to try resolving

the conflict but to no avail. Mr

S. continued to insult, threaten,

intimidate and even assault her,

causing her and her family’s mental

health and well-being to deteriorate

significantly. The above conflicts

caused the relationship to become

cold.

Currently, Ms L. and Mr S. still live Now, Ms L asks for a divorce,
in the same house, but they no but he disagrees because he
longer care about one another. She still has feelings for Ms L.

is determined that the relationship

cannot be repaired, so Ms L. asked

the Court to resolve the issue and

grant her a divorce from Mr S.

From Table 1, we contrast similar events recollected with
contradicting viewpoints presented in the trial. In particular,
the events with similar recollections are those that are both

presented and confirmed in court. Conflicting viewpoints are
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reflected through the subjective perspectives of the parties.

Specifically, the similarities include the following:

1)

2)

3)

Ms L. and Mr S. had a wedding ceremony and lived
together voluntarily, with a marriage registration, so the
marriage relationship between Ms L. and Mr S. is legal.
In 2016, Ms L. and Mr S. had a conflict because Ms L.
had a romantic relationship with her ex-boyfriend. This
conflict was not resolved.

The magistrate court tried to reconcile the partners
but failed.

Events with conflicting recollections include:

1)

2)

3)

Ms L. believes that she was physically and mentally
assaulted by Mr S. but neither acknowledged nor
provided objections.

Ms L. gave the cause of the rifts since 2014 “Mr S. does
not have a stable job and was not responsible for the
family”. From Mr S.’s point of view, the couple’s life was
still happy at this time.

Ms L. said that with the current conflict, it is impossible
to heal. Mr S. disagrees because he still has feelings for
Ms L.

In Case No. 108/2017/HNGD-ST, the first instance court

accepted Ms L.’s request for divorce. However, the appellate

court panel criticised the first instance court for primarily

considering the wife’s perspectives and failing to examine the

evidence demonstrating Ms L.’s alleged infidelity. The appellate

court recognised Mr S.’s desire for reconciliation as valid. The

appellate court’s decision relied on two pieces of evidence with
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shared viewpoints and one conflicting viewpoint, primarily from
Mr S.s standpoint. From the perspective of feministlegal theory,
the question arises as to whether the woman’s experiences have

been adequately taken into account.

By utilising the “asking women questions” approach, which
centres on evaluating the law, it is evident that the provisions
within the Law on Marriage and Family 2014 do not exhibit
any gender discrimination when regulating the relationship
between spouses, specifically regarding the obligation of fidelity
(although this particularaspectisnot the focus of research within
this article). The practical reasoning and consciousness-raising
methods are primarily employed to ascertain whether the court
has thoroughly evaluated the factual aspects of the case or has
solely focused on applying the fidelity obligation stipulated by
the law. Furthermore, these methods aim to explore the societal
impact of the perception of the duty of fidelity on both women as
wives and men as husbands and how such perceptions influence

the decision-making outcome in a specific trial.

3. Grounds for granting divorce through the lens of feminist
legal theory

In this section, we will discuss the argument and legal basis
of the appellate court’s judgment. Below is the judgment of the

appellate court to reject Ms L.’s petition for divorce:

The fact that Ms L. is married and living with Mr S. but has
an emotional relationship with another man is a violation of
[Article 19] Law on Marriage and Family: “Husband and wife
have an obligation to love, be faithful, respect, care for, and

help each other; share and perform household chores.” Mr S.
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determines that he still has feelings for his wife and wishes to
reunite; this wish of Mr Sisjustifiable. At the firstinstance court,
Mr S. provided documents and evidence to prove that she was
unfaithful (record numbers 57 to 208 and 224 to 240). However,
the fact that the court did not consider this evidence and only

relied on Ms L.’s claims needed to be more satisfactory?®.

Thus, the court invoked Clause 1 of Article 19 of the Law on
Marriage and Family 2014, stipulating: “Husband and wife have
the obligation to love, be faithful, respect, care for, and help
each other; share and perform household chores”. Ms L.’s breach
of the obligation stated in Article 19 was a fact that the Court of
Appeal believed the first instance court had overlooked when
deciding to accept Ms L.’s divorce request. The question at hand
is: How does the breach of the duty of fidelity on the petitioner’s

side impact the acceptance or rejection of their requests?

This case involves a divorce petition filed by one party, whose
decision for divorce is grounded on Clause 1, Article 56 of the
Law on Marriage and Family 2014. According to this provision,

the following grounds are required to decide on divorce:

(1) Conciliation at the Court failed;

(2) The husband or wife commits domestic violence or
seriously violates the rights and obligations of the
husband and wife;

(3) This leads to serious consequences of marriage,
cohabitation cannot be prolonged, and the purpose of

marriage cannot be achieved®.

8 Judgment of the People’s Court of Lam Dong province No. 04/2018/HNGD-
PT dated March 19, 2018 For divorce, accessed August 15 2022 at <https://
congbobanan.toaan.gov. vn/2ta84277t1cvn/chi-tiet-ban-an>.

® Vietnam Law on Marriage and Family 2014, Art. 56(1).
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Grounds (1) and (2) were upheld during the appellate
hearing, yet the court failed to address the ramifications of these
grounds. As both parties confirmed the wife’s infidelity in both
courts, it is evident that she has breached the fidelity obligation
in the marriage outlined in Article 19. While the appellate court
took into account the husband’s desire for reconciliation and
his lingering feelings for his wife, it overlooked the deteriorated

state of the marriage.

Anissue within Vietnam’s marriage and family law is the lack
of specific guidelines regarding grounds for divorce, resulting
in inconsistent divorce decisions across the courts'’. There
is an ongoing debate in academic discussions regarding the
interpretation of the grounds for divorce as outlined in the Law
on Marriage and Family. Some scholars argue that since the Law
1959 and until now, the grounds for divorce do not rely on the
“fault” of the spouses, and the court must consider the reasons
behind the marriage breakdown'. However, an opposing
viewpoint suggests that the Law on Marriage and Family 2014
has introduced the concept of “fault” as a basis for requesting
a divorce. This reflects the incorporation of regulations from
certain countries where divorce decisions are based on a
combination of factors, including the state of the marriage and

the fault attributed to each spouse'?. From these two approaches,

P NguyenVan Cu, ‘Basis for Divorce in Vietnamese Law’ (Legislative Research Journal,
2020) <http://lapphap.vn/Pages/tintuc/tinchitiet.aspx?tintucid=210560>
accessed 15 September 2022.

0 Ibid
B Doan Thi Ngoc Hai, ‘Basis for Divorce under the Law on Marriage and
Family 2014’ (Ministry of Justice, 8 December 2015) <https://moj.gov.vn/qt/

tintuc/Pages/nghien-cuu- awarded-doi.aspx?ltemlD=1835> accessed 15
September 2022.
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it is necessary to have more in-depth discussions on this issue to

resolve the above arguments.

In this case, the person filing for divorce is also the party in
breach of an obligation, namely the obligation to be faithful. In
this case, should one understand that the breach of the duty of
fidelity has resulted in the “marriage falling into a deteriorated
state, a shared life cannot be prolonged” as prescribed in Article
56, or because the deteriorated marriage caused the infidelity?
It seems that only the parties in the marital relationship can
answer this question. It is important for the Court to assess the
facts presented from the parties’ perspectives in the marriage to
make judgments about the status of the marriage. The decision
to grant a divorce necessitates the consideration of both the
element of “fault” and the nature of the marriage, and critically
evaluating the potential for reconciliation. Article 54 serves as a
valuable tool for the court, offering an effective means, whether
temporal or technical, to assess this possibility. In the present
case, due to attempts at mediation that proved unsuccessful, it
is crucial to examine the circumstances thoroughly in order to

evaluate the current state of the marriage.

In Resolution No. 02/2000/NQ-HDPTP,” the People’s
Supreme Court’s Council of Judges had previously guided courts
on how to determine when a marriage is in a deteriorated state,
where a shared life cannot be sustained, and the objectives of the
marriage cannot be achieved. Although the Law on Marriage
and Family 2014 has replaced the Law 2000, the Resolution

remains the sole document governing the determination of a

8 Resolution of the People’s Supreme Court’s Council of Judges No. 02/2000/
NQ-HDTP dated December 23, 2000 guiding the application of a number of
provisions of the Law on Marriage and Family 2000.
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deteriorated marital situation. As a result, it continues to hold
relevance in the context of the law on marriage and family even

after the implementation of the Law 2014.

The following comparison table shows the satisfaction of the
circumstances in the case with the requirements at point a.l
section 8 of Resolution No. 02/2000/NQ-HDTP to determine
the seriousness of the marriage’s condition. Note that only
one of the grounds (A), (B), or (C) is sufficient to determine
that the condition is serious. Subsequent guidance on non-
permanent cohabitation (point a.2) relies heavily on how the
court determines marital status in point a.1.!* The guidance on
determining the unattainable purpose of marriage (point a.3)
has the element of “deteriorated feelings between the husband
and wife.” This factor can also be said to depend on the court’s
conclusion on the marital status, determined according to

pointa.l.

U Ibid, point 8.1.2.“In order to establish a basis for determining that the
common life of the husband and wife cannot be prolonged, it must be
founded upon the present circumstances of the husband and wife, which
have reached a significant level as guided in Point a.1 of Section 8. If the
reality demonstrates that despite repeated reminders and attempts at
reconciliation, they persist in engaging in adulterous relationships, living
separately, abandoning one another, or continuing to engage in abuse and
insults, then there are grounds to affirm that the husband and wife’s life
together cannot be sustained.”
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Table 2. Grounds to determine the severe state of the marriage and
corresponding facts of the case

Facts

Ms L. claimed
that the love
was no longer
there, and the
relationship
cannot be
mended

Ms L. violated
the duty to be
faithful.

Mr S. has assaulted,
physically and
mentally abused Ms
L. (this claim had
not been verified by
the court).

Grounds
for
divorce
(point
8.a.1)

(A)

- Husband and
wife do not love,
respect, care,
and support for
one another]...]

- Repeated
efforts have
been made by
their relatives
and concerned
organizations
to remind them
and facilitate
reconciliation.

(B)

- Husband or
wife has engaged
in unfaithful
behavior towards
one another.

- Despite being
reminded and
advised by their
spouse, relatives,
or concerned
organizations,
they persist
in maintaining
such adulterous
relationships.

©)

- Husband or
wife  consistently
exhibits abusive
behavior towards
one another - -
Repeated  efforts
have been made
by their relatives
and concerned
organizations
to remind them
and facilitate
reconciliation.

The facts established during the hearing, as analysed above,

indicate that the marriage in this case has deteriorated due to

one party no longer experiencing any love, and it is the petitioner

who has also been unfaithful. Similar situations can be observed

in numerous other cases, where one party seeks a divorce while

the other desires to preserve the marriage.
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In Case No. 285/2022/HN-PT of the People’s Court of Ho
Chi Minh City, the court also took into account the overall

context of the marriage and argued as follows:

“The husband and wife have a responsibility to love, be
faithful, and respect each other, share and perform household
duties together, and live together”. However, in the case of Mr
T and Mrs G, they now live separately and no longer care for
each other, making it impossible for them to reunite and heal

their relationship.

Despite Mr T’s request to dismiss the divorce petition and
continue the marriage, he could not propose a solution for
reconciliation. Nevertheless, the appellate court concurred with

the first instance court’s decision and granted the divorce'®.

Another example is the judgment No. 213/2018/HNGD-ST
of the People’s Court of Ca Mau City, which emphasises that the
marital relationship between the plaintiff and the defendant has
deteriorated significantly. In this judgment, the court found that
the plaintiff, Mr H., had engaged in an emotional relationship
with another woman. Although the defendant, Mrs N., changed
hermind during the trialand did not agree to the divorce request,
the court acknowledged that “in a marriage, genuine love, care,
and respect between spouses are essential. Mutual respect and
care are vital for building a happy family. If one of the parties no

longer has affection, continuing to live together will not yield

s Judgment of the People’s Court of Ho Chi Minh City No. 285/2022/HN-PT
dated May 27, 2022 V/v ‘Dispute about divorce and child rearing’ <https:/
/congbobanan.toaan.gov.vn/2ta1050942t1cvn/chi-tiet-ban-an> accessed
on October 17 2022.
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positive outcomes and would contradict the underlying purpose

of marriage™®.

The judgment mentioned above shares similarities with
Judgment No. 04/2018/HNGD-PT analysed in this article, as
both cases involve the petitioner violating the duty of fidelity
and the other party refusing to accept the divorce request.
However, the two courts held differing perspectives. It appears
that the People’s Court of Ca Mau City views infidelity, even
if committed by the petitioner, as an indication that one party
has lost affection, leading to the deterioration of the marriage.
On the other hand, Court Judgment No. 04/2018/HNGD-PT
acknowledged the plaintiff’s fault and applied Article 19 of the
Law on Marriage and Family 2014 to address this transgression.
Considering this, it is crucial to explore how fidelity is perceived
in Vietnamese society and whether common notions about

fidelity influence the jury’s evaluation of the circumstances.

Historically, the Hong Duc Code includes two specific
circumstances in which a wife is granted the right to request a
divorce from her husband. These cases are outlined in Article
308, which permits divorce if the husband abandons his wife
for S months, and Article 333, which allows divorce if the son-
in-law insults the wife’s parents. Many experts consider this
code to be the most comprehensive in Vietnamese feudal law

history', and these regulations can be seen as progressive,

6 Judgment of the People’s Court of Ca Mau City, Ca Mau Province No.
213/2018/HNGDB-ST dated October 30, 2018 Regarding divorce dispute
<https://congbobanan.toaan.gov.vn/2ta230317t1cvn/chi-tiet-ban-an>
accessed on August 27 2022.

7 Hoang Thi Kim Que, ‘Defending Women'’s Rights in Hong Duc Law (Le Trieu
Hinh Luat) - Progress, Humanity and Contemporary Values’ (2012) 28 VNU
Journal of Science: Legal Studies, 199-200.
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granting women the agency to initiate divorce. However, the
mark of inequality still lies in the fact that the husband can
divorce in seven cases when the wife commits (also called “seven
reasons”): childlessness, jealousy, disability (diseases such as
leprosy), lewdness, disrespect of parents, loquacity, stealing
(Article 310). The last feudal code was Hoang Viet, the law that
kept the provisions allowing the husband to get a divorce if the
wife committed a crime. Thus, the grounds for divorce that men
can use are broader than women’s, including when the wife is
unfaithful (lewdness). This illustrates a disparity in societal
expectations regarding fidelity, with a greater emphasis placed
on women’s faithfulness compared to men. This expectation is
preserved in modern Vietnamese society when “faithfulness
is still a measure of a woman’s dignity when she is expected to
be the factor that keeps the peace and health of the family and
society”. Specifically, the survey “Basic values of the Vietnamese
family” conducted in the period between 2017 - 2019 showed
that more people agreed with the statement that the value of
“loyalty is more important to women”, with 66.2% of survey
respondents agreeing with the statement’®. In a study of men
conducted by the Institute for Social Development Studies, the

survey revealed the following views of men:

- 92.8% agree that “Women’s vocation is to take care of
the family, to be a solid supporting foundation for her

husband’s career”;

8 Tran Thi Minh Thi, ‘Basic Values of Contemporary Vietnamese Families and
Some Current Issues’ (2021) 31 Journal of Family and Gender Studies, 13.
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- 82.7% agree that “Women should sacrifice to keep their

»19

families happy

Thus, there exists a prevalent understanding among the
majority of surveyed men that women have the responsibility to
nurture and maintain familial happiness. This can be considered
a gender-stereotyping in people’s consciousness and everyday
action in contemporary Vietnamese society?’. This gender
stereotype exists and defines the roles of women and men from
the moment they are born and is the product of the process
of socialisation, that is, the result of social construction®'. In
other words, people are born into certain gender roles that
they are assigned. Based on the research as mentioned above,
it becomes evident that women in Vietnamese society bear a
greater burden of loyalty compared to men. The breach of this
obligation not only undermines their ability to fulfil their duties
but also contradicts their role as caretakers of the family and
promoters of its happiness. Consequently, women may find it
challenging to end a marriage when they still feel compelled to
fulfil their responsibilities, especially if the husband expresses a

determination to remain married.

' Institute for Social Development, Men and Masculinity in an Integrated Vietnam — Key
Findings and Implications for Gender Equality (Vietnam Women’s Publishing House
2020) 17.

B Gender stereotype is understood as ‘Describing certain attributes,
characteristics and roles to people based on their gender. Gender
stereotypes can be negative (e.g. women are bad drivers, men can’t
change diapers) and benign (i.e. women are better caregivers, men are
stronger). Gender stereotypes become harmful when it limits a person’s
life choices, such as training and career paths and life plans.” See UNICEF
Regional Office for South Asia, ‘Gender Equality: Glossary of Terms and
Concepts’ (November 2017) <https://www.unicef.org/rosa/media/1761/
file/Gender%20glossary %200f%20terms%20and %20concepts %20.pdf>
accessed 9 January 2022.

B bell hooks, Feminism is for Everybody: Passionate Politics (South End Press 2000) 24.
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An additional point to note is that the appellate court’s
judgment in Judgment No. 04/2018/HNGD-PT did not
examine the circumstances in the plaintift’s testimony, claiming
that the defendant physically and mentally abused the plaintiff.
In order to protect the interests of the parties in a marriage, it
is necessary to properly consider the circumstances to answer
the question of whether this is a marriage at risk of domestic
violence. Since the judgment does not address the urgency of
clarifying these facts, it is necessary to hypothesise: If these acts

really happened, would they justify the wife’s infidelity?

The adjudication of marriage and family-related cases in
Vietnamese society requires a gender-sensitive approach,
mainly when there are indications of gender bias within family
dynamics, particularly in relation to the notion of fidelity.
Gender sensitivity refers to the recognition and awareness of
the social needs, roles, and responsibilities that arise from the
inherent biological characteristics of women and men. These
differences result in varying access to resources and levels of
participation and benefits in the development process for both
genders®*. Gender sensitivity is essential in judicial activities,
particularly in the context of Vietnamese society, where
historical biases have favoured men over women. This judgment
lacks gender sensitivity as it fails to consider the importance
of preserving the marriage by understanding the underlying
nature of the conflict. Instead, it solely relies on attributing
“fault” to the woman and prioritising the man’s will. However,
maintaining a marriage with signs of domestic violence and

disregarding one party’s feelings and attitudes towards the

B Phan Thi Lan Huong and Bui Minh Hong, Gender-Sensitive Grassroots Mediation
Training Manual for Mediators (Labour Publishing House 2020) 13.

322



ONE-SIDED DIVORCE FILING

relationship can have detrimental effects on family members.
The negative consequences outweigh any potential positive

value in preserving such a marriage.

4. Contribution of feminist legal theory

Applying feminist legal theory in evaluating the quality of
judgments demonstrates its valuable contribution to promoting
gender sensitivity when addressing cases involving women. This
theory offers insightful perspectives and approaches to enhance
the understanding and consideration of gender-related issues
within the judicial system. Although within the scope of the
judgment and this article, we are not able to clarify whether the
violence occurred or whether the presiding judge has a gender
bias, when the circumstances regarding domestic violence were
unclarified, discussions by feminist scholars have prompted us

to weigh the risks and benefits of this marriage for the plaintiff.

Finley argues that the legal system is created by white men,
who have a high position in society, so the legal discourse and
principles of law are also defined and moulded by them. This
makes their perspective alien to disadvantaged groups, who
are often affected by society and do not have the privilege of
observing their situations “objectively” like the men in power®.
The question is whether considering the personal views of the
parties should be criticised as being too subjective. Because of
their own thinking also need to be considered for the judgment
to complete its task of executing justice. Finley emphasises that

feminism tends to be concerned with the experiences and voices

2 Lucinda M Finley, ‘Breaking Women’s Silence in Law: The Dilemma of the
Gendered Nature of Legal Reasoning’ (1989) 64 Notre Dame Law Review
886, 893.
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of women, reminding us to look at historical, social, and political
contexts to avoid falling into the ambiguity of “objectivity”**.
Therefore, it is necessary to look back at the legal history and

social context to raise a grounded scepticism.

Acknowledging the influence of social and historical contexts
in trials does not imply that every case will result in a different
outcome. Hunter emphasises that a judge with a feminist stance
will not make decisions based on the judge’s political, social, and
philosophical beliefs. What determines the verdict is the facts of
the case and the applicable legal rules®.

Table 1 reveals that the Court’s arguments in this judgment
tend to favour the husband’s perspective by accepting his
conflicting circumstances. However, the Court’s argument
lacks sufficient analysis to demonstrate that the marriage
between Mr S. and Ms L. can be sustained in a healthy manner.
This highlights the weakness of the Court’s argument and
underscores the need for further improvement. By employing
the feminist legal method to contrast the parties’ views, we can
identify this gap in the judgment and emphasise the importance

of addressing it.

Thus, applying feminist legal theory within the scope of this
article does not necessitate a change in legal norms, but rather
emphasises the need to apply existing norms in a more inclusive
manner. Itisimportant to note that feministlegal theory does not
advocate for a biased application of the law in favour of women;

rather, it facilitates the evaluation of multiple perspectives on a

00 Ibid, 905

% Rosemary Hunter, ‘An Account of Feminist Judging’ in Rosemary Hunter
and others (eds), Feminist Judgments: From Theory to Practice (Hart Publishing 2010)
31.
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given issue. The arguments presented in this article align with
those applied by other courts in handling similar divorce cases
filed by one party. By employing contextual thinking, applying
the law becomes more specific and relevant, supported by a clear
and coherent methodology. Moreover, this approach enables the
inclusion of perspectives from marginalised groups within the

legal sphere.

Intriguingly, the judge presiding over the trial is a woman,
yet her judgment goes against the female plaintiff. Some have
argued that female judges will be more empathetic toward
female plaintiffs or at least be more inclined to uphold the
principles of gender equality. Even in the Vietnamese justice
sector, some localities maintain a gender-biased view of female
judges, believing that women’s instincts will help them be more
sensitive in their decision-making and be more successful in
mediating the family conflicts of the defendant and plaintiff*.
This phenomenon is observed by Hunter, which is that a female
judge does not necessarily make a difference compared to a male
judge, but what makes a difference is a feminist mindset?. The
gender of the judge does not determine their method of thinking

or point of view.

% ‘The Role of Female Judges in Marriage and Family Judgment at Dien Ban
Town People’s Court’ (Dien Ban Town People’s Court, 18 October 2019) <https://
toaandienban.gov.vn/vai-  tro-cua-nutham-phan-trong-gia-quyet-an-hon-
nhan-va-gia-dinh-tai-tand-thi-xa-dien-ban.html> accessed 27 August
ooooo

27 Rosemary Hunter and others, ‘Feminist Judgments: An Introduction’ in
Rosemary Hunter and others (eds), Feminist Judgments: From Theory to Practice
(Hart Publishing 2010) 6.
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5. Feminist judgment

Drawing on feminist legal theory, the authors propose a new
presumptive judgment that ensures the plaintiff’s rights in the
divorce case and complies with the divorce grounds of the 2014
Law on Marriage, while addressing the weaknesses identified in

the essay.

[...]
THE CONSIDERATION OF THE COURT

Regarding the marital relationship of Mr Nguyen Tien S.
and Ms Vo Thi Thuy L., they entered into the marriage in 2014,
which is legally recognised and protected. According to Ms
L., conflicts between them arose due to Mr S.’s lack of stable
employment and irresponsibility towards the family. On the
other hand, Mr S. claims that the conflict arose only after Ms
L. engaged in an emotional relationship with another person
in 2016. The conflict between them has been verified, with Ms
L. admitting to having a romantic relationship while still living
with Mr S. Moreover, Ms L. alleges that Mr S. has harassed
and assaulted her and her family, and this conflict has persisted
since 2016.

During the case proceedings, the court attempted
reconciliation and encouraged Ms L. and Mr S. to mend their
relationship and reunite as a family. However, despite having
ample time to reflect on their feelings, both parties failed to
propose suitable solutions to repair their relationship, and there
were even indications of negative consequences. The trial panel
recognised that a happy family is built on genuine love, respect,

and care between spouses. Forcing them to continue living
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together would not yield positive results nor serve the purpose
of a fulfilling marriage. Consequently, it can be concluded that
the marriage between Mr S. and Ms L. has deteriorated to an
irreparable state, with no possibility of prolonging their shared
life or achieving the intended purpose of marriage. Therefore,

Ms L.’s request for divorce is accepted based on these grounds.
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CASE 6: INHERITANCE DISPUTE

§ Case No. 56/2019/DSPT dated 17 September 2019 by the People’s Court
in Binh Dinh Province on “Inheritance dispute and request of cancelling
certificate of land use right”

Nguyen Thi Kim Chung

1. Introduction

The Civil Code (2015) in Vietnam has provisions that allow
wives, daughters, and sons to claim an equal share in the familial
property upon the death of a family member'. The goal of the
Civil Code (2015) is to empower women within Vietnamese
society by giving them rights to property through inheritance?.
Despite the clarity of the underlying policy mentioned above,
women still face a range of legal and cultural barriers when
trying to assert their land inheritance rights.

Although the Constitution of Vietnam (2013)* and the Law
on Land (2013)* provide strong recognition of women’s rights

0 The Civil Code 2015 [Law N0.91/2015/QH13], Art. 610. This law was passed
by the 13" National Assembly of the Socialist Republic of Vietnam at its 10"
session. Published 24 November 2015 and entered into force 1 January 2017.

. Ibid.

3 The Constitution (2013). This Constitution was passed by the 13" National
Assembly of the Socialist Republic of Vietnam at its 6™ session. Published
28 November 2013 and entered into force 1 January 2014.

0 The Law on Land (2013) [Law No0.45/2013/QH13], Art. 98(4). This law was
passed by the 13" National Assembly of the Socialist Republic of Vietnam
at its 6™ session. Published on 29 November 2013 and entered into force 1
July 2014.
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to inherit land, cultural attitudes toward women’s title to land
use rights are still evolving®. Notably, in practice, women face
challenges in accessing economic or financial resources, despite
constitutional protection against gender-based discrimination.
In a cultural context where daughters are often excluded from
their parents’ wills and a wife’s ‘only duty’ and ‘main purpose in
life’ is traditionally defined as serving her husband®, how are
women’s land inheritance rights perceived and understood?

Property rights play a significant role in shaping gender
equality. The land is a valuable asset that women in rural areas
can utilise to generate income either through credits against the
land title or through agricultural activities. Previous studies
have found that where a female has control of the household’s
income, child nutrition and food security receive more
attention than where household income is controlled by a male.
Allendorf explored that women’s land rights empower women
to make final decisions at home (a measure of empowerment),
and children with mothers who own land are importantly less
likely to be severely underweight’. Rao observed that, in

India, men had better access to higher, for example, off-farm

5 Christine Bonnin and Sarah Turner, “A Good Wife Stays Home’: Gendered
Negotiations over State Agricultural Programmes, Upland Vietnam’ (2014)
21 Gender, Place & Culture 1302.

6 Kanaiyala Motilal Kapadia, Marriage and Family in India (Oxford University
Press 1958); cited in Karine Bates, ‘The Hindu Succession Act: One Law,
Plural Identities’ (2004) 36 The Journal of Legal Pluralism and Unofficial Law
119.

7 Keera Allendorf, ‘Do Women’s Land Rights Promote Empowerment and
Child Health in Nepal?’ (2007) 35 World Development 1975; Nitya Rao,
‘Land Rights, Gender Equality and Household Food Security: Exploring the
Conceptual Links in the Case of India’ (2006) 31 Food Policy 180; Supriya
Garikipati, ‘The Impact of Lending to Women on Houehold Vunerabillity
and Women’s Empowerment: Evidence from India’ (2008) 36 2620; cited
in Hope N. Johnson, ‘From the Ground up: An Analysis of the International
Regulation of Agriculture Using a Rights-Based Approach to Food Security’
(PhD, Queensland University of Technology 2016) <https://eprints.qut.edu.
au/99631/> accessed 25 July 2023.
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jobs. However, women had fewer opportunities to access jobs
far from their homes. Further, Rao questioned whether land
rights alone were sufficient to strengthen gender equality and
food security and argued that equal access to resources for
women needs to be coupled with the strengthening of a range of
entitlements supporting, for example, political decision-making.
In addition, Garikipati found that, in India, loans procured
by women may easily be diverted to enhance their household
assets and incomes. On the other hand, women with a lack of
co-ownership of the family’s productive assets, may not result
in her empowered. Accordingly, while the overall household
benefits from lines of credit extended to women, this may not
actually advance the pursuit of gender equality. The Food and
Agriculture Organisation (FAO) estimates that, based only
on the existing distribution of land, if female farmers had the
same rights over land and access to other resources as men,
then the number of starving people would be reduced by 100
to 150 million people®. In addition, women are more likely to
adopt sustainable farming practices, which promotes long-term
food security®.

Research studies reveal that granting women entitlement to
land can enhance the well-being of women, their families, and
society at large. The focus of this case in discussion is the issue
of land inheritance in a rural community in central Vietnam,
where women are not allowed to inherit their parents’ estate
due to local ancestral worship customs. It presents an intriguing
matter that revolves around the High Court in Da Nang’s (and
indeed, at the court of appeal, the Courtin Binh Dinh province’s)

8 FAO, ‘The State of Food and Agriculture- Women in Agriculture: Closing the
Gender Gap for Development’ (2011).

® Amy Trauger, ‘Because They Can Do the Work’: Women Farmers in
Sustainable Agriculture in Pennsylvania’ (2004) 11 Gender, Place & Culture
289.
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repudiation of a customary law that unfairly favored men over
women in inheritance matters. What is particularly noteworthy
is the emphatic language used to denounce such discrimination,
which stands in sharp contrast to the previous decision that had
upheld the plaintift’s rights.

2. Case briefing

In this inheritance case, the plaintiff, Ms. Bui Thi Tuyet H,
is Mr. Bui Song Th’s daughter. Land Lot No. 915(B), the subject
matter of the dispute, was a part of the Land Lot, and the assets
attached originally belonged to her great-grandparents, Mr.
Bui H1 and Mrs. Nguyen Thi Th. Mr. Bui H1 and Mrs. Nguyen
Thi Th concluded an inheritance document (Vin ban ban giao
huong hod tuyét tu - Ancestral Property Document 1) on 29 July
1959 to pass the property to Mr. Bui Q. On 04 January 1971, Mr.
Bui Q concluded an inheritance document (Vin ban ban giao
giao huong hod tuyét tu - Ancestral Property Document 2) to
pass the property to his brother, Mr. Bui H and Mr. Bui H’s wife,
Mrs. Tran Thi Th. In 1984, the property was registered in two
land lots, Land Lot 217 under the name of Mr. Bui H and Land
Lot 272 under the name of Mr. Bui Song Th, his eldest son. In
1994, the competent authority issued the Certificate of Land-
Use Rights to Mr. Bui Song T for Land Lot 272 under the new
code, Land Lot 915A. Land Lot 272 was separated into two land
lots, one coded as Land Lot 915B to Mr. Bui Song Th and Land
Lot 916 to Mr. Bui Song Ph. On Land Lot 915B is an ancestral
house. Mr. Bui Song Th handed over the ancestor house, the
ancestral belongings attached and the two ancestral property
documents to Mr. Bui Song Ph in 2003. Mr. Bui Song Ph has
taken care of the given property since 2004, the year of Mr. Bui
Song Th’s death.
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The plaintiff alleged that Land Lot 915B and the ancestor
house were her parent’s estate and that she was entitled to
inheritance. She claimed the return of the disputed property.

The first-instance court ruled in favor of the plaintiff,
accepting her claim for the distribution of the inheritance estate.
Land Lot 915B, along with the ancestral house (approximately
489m?), has been passed on to Ms. Bui Thi Tuyet H, as she is
the legal inheritor of Mr. Bui Song Th. The ancestral house
has been mandatorily handed over to Ms. Tuyet H, as per the
court’s orders. Furthermore, the court dismissed Mr. Bui Song
Ph’s separate claim to challenge the validity of the Certificate of
Land-Use Rights for Land Lot 9185, registered under the name of
Mr. Bui Song Th.

The Court of Appeal has ruled that Ms. Bui Thi Tuyet H is
entitled to inherit a portion of Land Lot 915B (approximately
231m?), while Mr. Bui Song T, Mr. Bui Song Ph, Ms. Bui Thi T,
Ms. Bui Thi N, and Ms. Bui Thi C co-inherit the rest of the land
lot (approximately 160m?), which includes the ancestral house
and attached belongings.

The case was sent to the cassation review. The Judicial
Committee of the High People’s Court in Da Nang upheld the
court of appeal’s decision.
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Chart. Family tree
Source:Cassation Decision No. 66/2021/GDT-DS dated 08/9/2021 of the High People's Court in Da Nang
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3. Remarks on the case from a feminist perspective

There were a number of procedural issues in the case related
to the pleadings for the claim and counterclaim and an allegation
that the first-instance court had misunderstood the issues. The
first-instance courtin Commune A, Binh Dinh Province ruled in
favor of the daughter on all the issues; however, a comprehensive
analysis of these points from a gender perspective is imperative.

According to both the Vietnamese Constitution and the
Vietnamese Civil Code, both men and women have equal rights
when it comes to inheritance, particularly in the realm of land
use rights. The first-instance judgment was rendered in response
to the plaintiff’s request for the distribution of inheritance left by
her parents, which included a house and land spanning 489m*
Local customs of ancestor worship in the community prioritise
the role of male members in the family, which resulted in Ms.
Tuyet H’s uncle assuming possession and management of the
ancestral house, even though the property was registered under

her father’s name. These customs prevented Ms. Tuyet H from
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building a house for herself, which violated her constitutional

right to own and construct a home.

The first-instance civil court issued its judgment to protect
the inheritance rights of the only daughter whose parents passed
away and left their estate for inheritance. However, it did not
consider historical factors or local customs, such as ancestor
worship, which can play a significant role in inheritance matters
in Vietnam. If Ms. Tuyet H were a male, the first-instance court
would have likely ruled in favor of the plaintiff, as the only
evidence considered was the legal status of the certificate of land
use rights for Land Lot 915B.

The Civil Court of Appeal’s decision took into account the
local customs and practices of ancestor worship in Vietnam.
The court examined the land origin of Land Lot 915 and others,
namely Land Lot 915A and Land Lot 916, which included Mr.
Bui Song Th, Mr. Bui Song Ph, and Mr. Bui Song T, who all held
the right to manage and use the land in fact. The court ruled that
only Ms. Bui Thi Tuyet H was entitled to inherit a portion of the
property, specifically 231 m?”. The Civil Court of Appeal did not
fully uphold the initial civil judgment. The ancestral house and
the remaining land in Lot 915B were put under the possession
and management of all of Mr. Bui H’s surviving children,
including his three daughters, who were previously excluded
from inheritance. The court of appeal decision is upheld at the

cassation review procedure.

At first glance, it appears that the first-instance decision
recognises women’s right to inherit land more broadly, as Ms.
Tuyet H, the only daughter of Mr. Bui Song Th, was granted
full inheritance of Land Lot 915B, despite not being allowed to
worship ancestors and take possession of the ancestral property
under local customs. Upon further examination of the case,

it becomes clear that while the first-instance decision granted
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Ms. Tuyet H full inheritance of Land Lot 915B, it failed to
consider the local customs and practices of ancestor worship
and possession of ancestral property. However, it is important
to note that Ms. Tuyet H’s grandparents also excluded her aunts
from inheriting the property, dividing it only among their three
sons. As the eldest son, Mr. Bui Song Th inherited the portion of
the property where the ancestral house was located. Therefore,
the issue of gender inequality in land inheritance in this dispute
is not limited to Ms. Tuyet H’s case, but also extends to the

exclusion of her aunts from the distribution of the property.

The cassation decision of the Judicial Committee of the
High People’s Court in Da Nang upheld both gender equality
and local customs and traditions of Vietnam in enforcing the
inheritance of land use rights. The Committee divided the land
and house according to the current provisions of Vietnamese
inheritance law, upholding the Civil Court of Appeal’s decision
and ensuring the inheritance rights of women and other
parties. The Court of Appeal and Cassation Court recognized
the provision of inheritance without a will and inheritance
under the law, and reverted the case back to the time when
Ms. Tuyet H’s grandparents died and left their estate to the
inheritors. Therefore, their three daughters were included in
the right to inherit their parents’ estate, even though they were
not considered as the rightful persons entitled to the ancestral
property for worship under local customs, and even by their
parents and siblings’ beliefs. The final decision also upholds Ms.
Tuyet H’s right to inherit a portion of the estate that does not
include the ancestral house.

This decision implemented women’s right to inherit land
use rights in practice, while also harmonising the relationship
between the law and local customs and practices related to the
use of the property for ancestor worship.
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To gain a better understanding of the Court of Appeal and
Cassation decisions, it is necessary to explore further the role of
women in traditional Vietnamese society under Confucianism
and the conflict between customary beliefs and constitutional
rights regarding gender equality.

4. Confucianism

In traditional thinking and customs in Vietnam, family
property, including property reserved for the worship of
ancestors, is typically distributed or passed to male members,
who are expected to be the eldest son. This practice is rooted in
Confucianist beliefs regarding the distinct roles and positions
of men and women in both society and the family structure,
and it explains why both the plaintiff and her three aunts
were excluded from receiving family property, including the
ancestral house and belongings. The unequal treatment of Ms.
Tuyet H and her three aunts in terms of inheritance rights and
the exclusion of women from the possession and management of
family property reflect deeply entrenched patriarchal attitudes

under Confucianism.

Vietnamese prominent scholar Tran Ngoc Them has
suggested that Confucianism was introduced to Vietnam at the
beginning of the first millennium'’, and had a profound influence
on almost every aspect of Vietnamese society''. Confucianism’s

B Tran Ngoc Them, Tim Ve Ban Sac Van Hoa Viet Nam [Discovering the Identity
of Vietnamese Culture] (Ho Chi Minh City Publisher 1997) 515; see also Diana
Santillan and others, ‘Limited Equality: Contradictory Ideas about Gender
and the Implications for Reproductive Health in Rural Vietham’ (2002) 4
Journal of Health Management 252.

B See also Ingrid Grosse, ‘Gender Values in Vietnam — Between Confucianism,
Communism, and Modernization’ (2015) 3 Asian Journal of Peacebuilding
253; see, e.g., Tam Nguyen and Holly Angelique, ‘Internalized Homonegativity,
Confucianism, and Self-Esteem at the Emergence of an LGBTQ Identity in
Modern Vietnam’ (2017) 64 Journal of Homosexuality 1617, 1618; see also
Christophe Duvert, ‘How Is Justice Understood in Classic Confucianism?’
(2018) 28 Asian Philosophy 295, 295.
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sets of ethical principles originated in the teachings of
Confucius. In addition, Hue-Tam Ho Tai has indicated that
the battles for Vietnamese freedom in the first decades of the
20™ century also involved opposing the restrictive Confucian
family ideals'. Freedom fighters, both directly and indirectly,
empowered women through their specific practices. Despite
this, Confucianism continues to be an important cultural and
philosophical tradition in Vietnam, and its principles have

influenced Vietnamese society in various ways.

According to Confucian rules, women held a lower position
in society. The Confucian thought that women were subordinate
to men”®. This belief influenced women to prioritirise their role
as good wives and mothers rather than pursuing careers outside
the home'. Generally, women were expected under male
authority as reflected in the ‘three submissions’ a daughter who
was expected to obey her father, a wife to obey her husband, and
a widow to follow her son's. These expectations for women were
often conveyed in the form of epigrams aimed at shaping them
into good daughters, wives, and mothers. In essence, Confucian

rules emphasize four virtues for women: 1) labour/housewifery

B Hue-Tam Ho Tai, Radicalism and the Origins of the Vietnamese Revolution
(Harvard University Press 1992); cited in Cecilia Bergstedt, ‘The Lie
of the Land. Gender, Farm Work, and Land in a Rural Vietnamese
Village’ (PhD, University of Gothenburg, 2012) <https://gupea.ub.gu.se/
bitstream/2077/30579/4/gupea_2077_30579_4.pdf> accessed 25 July
2023.

8 Allison J. Wells, ‘Chinese Women Experience A Negative Side Effect of
the Growing Private Sector in Gender Based Employment Discrimination’
(1996) 6 INT'L & Cow. L. Rev 517, 525; cited in Juliet Y. Mun, ‘The Impact
of Confucianism on Gender (In) Equality in Asia’ (2015) 16 The Georgetown
Journal of Gender and the Law 633, 634.

B Megan Levonian, ‘Contemporary Women’s Employment in Japan:
The Effects of State-Mandated Gender Roles, Wars, and Japan, Inc’
(CMC SENIOR THESES, 2013) <https://scholarship.claremont.edu/cgi/
viewcontent.cgi?article=16458&context=cmc_theses>.

s David G. Marr, Viethamese Tradition on Trial, 1920-1945 (University of
California Press, 1981) 192.
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(cong); 2) physical appearance (dung); 3) appropriate speech
(ngdbn); and 4) proper behaviour (hanh). Additionally, the
concept of harmony motivated individuals to adhere to their
designed positions in the social hierarchy'. Hence, it can be
seen that even in modern-day Vietnam, women’s property rights
are restricted due to the influence of Confucianism, which has
been deeply ingrained in the country since the feudal era.

5. Breaking barriers: Fighting for women’s property rights
in contemporary Vietnam

Vietnam’s societal structure and attitudes towards women
are influenced by a history of Confucianism'. In Vietnam,
Confucianism was considered the official state ideology from
the 13" century until the 19" century, and this generated a
gender hierarchy'®. This hierarchy has led to gender inequality.

A lesser degree of respect for women is illustrated by the tenet

6 Tran Dinh Huou, ‘Traditional Families in Vietham and the Influence of
Confucianism’ in Rita Liljestrom (ed), Sociological Studies on the Vietnamese
Family (Social Sciences Publishing House 1991) 30.

7 Jeffrey Hatcher, Laura Meggiololaro, and Catua-lsabel Santonico Ferrer,
‘Cultivating Women’s Rights for Access to Land: Country Analysis and
Recommendations for Afghanistan, Bangladesh, Burkina Faso, Ethiopia,
Ghana, Guatemala, Malawi, Mozambique, Uganda, and Vietnam’
<http://www.wluml.org/zh-hans/bibliography/wrrc/content/cultivating-
women%E2%80%99s-rights-access-land-country-analysis-and-
recommendation> accessed 25 July 2023; Kathleen A. Lahey, ‘Feminist
Judging for Substantive Gender Equality in Tax Law’, Feminist Judgments:
Rewritten Tax Opinions (Cambridge University Press 2017) 1; Rosemarie
Tong Putnam, Radical Feminism: Libertarian and Cultural Perspectives’ in
Feminist Thought: A More Comprehensive Introduction (Boulder: Westview
Press, 1998) 48; Pham Duy Nghia, ‘Confucianism and the Concept of Law
in Vietnam’ in John Gillespie and Pip Nelson (eds), Asian socialism and
legal change: the dynamics of Vietnamese and Chinese reform. (Australian
National University E Press 2005) 76.

8 Thi Ngoc Bich Nguyen, ‘Gender Equity in the Higher Education
of Vietham: A Case Study of Women Faculty at Viethnam National
University (VNU)-Ha Noi’ (PhD, University of Oregon 2000) <http://
gateway.library.qut.edu.au/login?url=http://search.proquest.com/
docview/304611971?accountid=13380> accessed 25 July 2023.University
of Oregon 2000
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of Confucianism: “a woman’s place is in the home”. Prior to
1945, when the feudal system co-existed with Confucianism, all
land officially belonged to the king, who provided land grants to
noble families and favourites: only men could be nobles, because
women could not work for the king. Within customary practice,
there is a perception that males produce, own, and have the
rights to make final decisions regarding land, whereas females
are considered outsiders. Only a few women in Vietnam have
risen to a high state rank and assumed duties commensurate
with those of men: things are now changing, particularly in the

lower socio-economic strata.

According to Barry, independent women’s movements in
modern Vietnam have not had much space to flourish, mainly
due to the influence of Confucianism. Vietnam’s ostensible
commitment to gender equality through the ratification of
such as international treaties such as the Convention on the
Elimination of All Forms of Discrimination Against Women',
and the International Covenant on Economic, Social, and
Cultural Rights?’, has demonstrated an effort to achieve formal
equality for women. However, gender inequality remains
pervasive in the country’s legal and social systems?' due to alack
of enforcement of domestic law?*?. This is particularly evident in

®  Convention on the Elimination of All Forms of Discrimination Against Women,
opened for signature 1979, GA Res 34/184, 34 UN GAOR Supp. (No.46) at
193, UN Doc A/34/46 (entered into force 3 September 1981).

M International Covenant on Economic, Social and Cultural Rights, opened
for signature 16 December 1966, 993 UNTS (entered into force 3 January
1976).

B Charles Tucker and others, ‘An Analysis of Human Trafficking for Sexual
Exploitation in Vietham and a Comprehensive Approach to Combating the
Problem’ (2010) 16 Journal of International Law & Policy 437.

B Part 1, Section 1b, Decision 2351/QD-TTg, approving the National
Strategy on Gender Equality for the 2011-2020 period’. Available
at <http://www.chinhphu.vn/portal/page/portal/English/strategies/
strategiesdetails?categoryld=308&articleld=1005092> accessed July 25
2023.
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the case of land use rights, where Vietnamese women still face
many significant obstacles to achieving equal treatment. While
Vietnamese laws stipulate that “land acquired during a marriage
belongs to both husband and wife”??, and “land user certificates
must bear both names”?*. As of 2010, only around 30% of such
certificates included the names of both spouses*, and in 2014,
the rate was 55,6%?¢. The rate of men having sole ownership of
land titles as individuals or heads of households is higher than
that of women in Vietnam?. Vietnamese women are frequently
excluded from having their names on land user certificates or
from inheriting land from their families.

5.1. Balancing customary law and constitutional rights

As previous studies indicate that constitutional protections
can have varying effects on the implementation of living
customary law, depending on certain factors. For example, the
balance struck between customary law and equality provisions
in the constitution can impact how living customary law is

applied in practice. Additionally, the flexibility or rigidity of the

2 The Law on Marriage and Family 2014 [Law No.52/2014/QH13], art 34(1).
This law was passed by the 13" National Assembly of the Socialist Republic
of Vietnam at its 7" session. Published on 19 June 2014 and entered into
force on 1 January 2015.

% The Law on Land 2013 [Law No0.45/2013/QH13], art 98(4). This law was
passed by the 13" National Assembly of the Socialist Republic of Vietnam at
its 6" session. Published date 29 November 2013 and entered into force on
1 July 2014.

% Jeffrey Hatcher, Laura Meggiololaro, and Catua-lsabel Santonico Ferrer (n
17); World Bank, ‘Vietnam Development Report 2011: Natural Resources
Management’ (World Bank 2011) <http://documents.worldbank.org/
curated/en/2011/01/15768936/vietnam-development-report-2011-natural-
resources-management> accessed 20 July 2023.

% Helle Buchhave and others, ‘Benefits of Joint Land Titling in Vietnam’
(World Bank 2020) 4 <https://documentsi.worldbank.org/curated/
en/607331585844726892/pdf/Benefits-of-Joint-Land-Titling-in-Vietnam.
pdf> accessed 23 July 2022.

7 Ibid.
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constitution may have a significant influence on the promotion

or hindrance of living customary law.

5.2. A conflict

The question of adapting custom brings attention to the
perceived conflict between western-imposed individualistic
humanrightsand the communaland culturalnature of customary
law?®. In other words, it is the issue of how to balance individual

rights with collective rights and cultural preservation.

The two international Conventions on Civil and Political
Rights and on Economic, Social and Cultural Rights both
contain provisions for the right to “self-determination”, which
allow people to “freely determine their political status and freely
pursue their economic, social and cultural development”?. The
United Nations Declaration on the Rights of Indigenous Peoples
states in article 11 that “Indigenous peoples have the right to
practice and revitalize their cultural traditions and customs”.
Article 7 states thatindigenous peoples have the right to maintain
and strengthen “their distinct political, legal, economic, social
and cultural institutions”. It is crucial to empower communities
to use and adapt their customs in order to protect their cultural

heritage and to promote their well-being.

On the one hand, preserving customary law can conflict with
upholding human rights, particularly in matters of family law
where custom may violate an individual’s constitutional rights,
such as freedom from discrimination. On the other hand, giving

2% See, for e.g., Muna Ndulo, ‘African Customary Law, Customs, and Women’s
Rights’ [2011] Indiana J of Global Leg Stud 87, 90.

2 International Covenant on Civil and Political Rights 999 UNTS 171 (opened
for signature 19 December 1966, entered into force 23 March 1976), art
1(1); and International Covenant on Economic, Social and Cultural Rights
993 UNTS 3 (opened for signature 19 December 1966, entered into force 3
January 1976), art 1(1).
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individual rights primacy over customary practices could give

rise to the risk that customary practices are lost.

Finding a way to reconcile these conflicts is certainly
challenging. However, one possible starting point is to recognise
the various types of rights that arise from customary law.
Interestingly, Claire Charters has proposed a helpful framework
that conceptualises three categories of rights: (1) indigenous
individuals’ rights (which are held by all individuals, including
those from indigenous communities), (2) indigenous peoples’
human rights (which are collective rights that ensure that
indigenous individuals can flourish in the same way as members
from the dominant culture), (3) and indigenous peoples’
collective rights (which are derived from customary law and
historical authority over their territories).3

5.3. Do equality provisions serve a useful purpose?

Another issue worth discussing is whether constitutional
provisions relating to equality effectively serve to protect
women. Professor Susan Williams, an expert on the intersection
of customary law and constitutional norms, has pointed out
that in many countries, particularly in rural areas, recourse
to the formal legal system of the state is not practical for
reasons ranging from logistical and financial access barriers to
community backlash?®'. Traditional justice processes often lack

standardized rules of evidence or procedure*’, and women, who

8  Claire Charters, ‘Finding the Rights Balance: A Methodology to Balance
Indigenous Peoples’ Rights and Human Rights in Decision-Making’ [2017]
NZ L Rev 553, 562-3.

31 Susan H Williams, ‘Women and Judging: A Feminist Approach to Judging
and the Issue of Customary Law’ (2013) 36 T 25, 27’ (2013) 36 Thomas
Jefferson Law Review 25, 27; Nwufo Cecilia Chinwe and Okoli Chinwe Kate,
‘Customary Law, Law and Women Rights to Inheritance and the Challenges’
(2016) 19 Nigerian LJ 199.

%2 Susan H Williams (n 31) 27.
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cannot normally be chiefs, are excluded from acting as judges in
customary disputes®. Women therefore can be at the mercy of
discriminatory customs and discriminatory cultural procedures
when resolving disputes.

According to Professor Williams, merely granting women
legal rights will never be sufficient because the rights operate
within a cultural contextin whichwomen are disempowered. She
argues that it is necessary to see “women not merely as victims
of culture” but as “active agents” who should engage with and
reform cultural policy**. Women should thus not be regarded as
passive rights holders or “beneficiaries of the legal system; they
must also be the makers and masters of that system™*. Only by
giving women the power to change the culture from the inside
can there be any assurance that women will be able to enjoy
their constitutionally protected rights*®.

The case discussed highlights the findings of previous studies
regarding the significance of gender equality in Vietnam’s legal
and policy framework. While progress has been made in this
area, there remains a gap between formal gender equality and
access to gender justice in practice. The application of laws to
resolve disputes and societal mindsets, including those held
by women themselves, are factors that can hinder substantive
gender equality. Despite not receiving full satisfaction in her
inheritance case, the plaintiff’s voice represents the struggle
for women’s rights. She has been granted the right to register
her name in the certificate of land-use rights and build a home,
despite opposition from other family members. Additionally,
her advocacy has led to her three aunts being included in the

B Ibid, 29.
% Ibid, 31.
% Ibid, 34.
% Ibid, 33-41.

344



CASE 6: INHERITANCE DISPUTE

inheritance while the customs and practices of ancestor worship

associated with the ancestral house and belongings remain.

6. Conclusion

The preference for a particular form of women’s land
inheritance dispute resolution or level of court over another
may be influenced greatly by personal circumstances and
relationships, which can either advantage or disadvantage a
person in the eyes of the court officials involved. In the higher
levels of the judicial system, social power relations can change
based on female litigants’ abilities to negotiate within a different
institutional framework. In this case, different courts have
applied inheritance law based on both statutory rules and local
customs in order to enforce women’s land inheritance rights.

The court of appeal and cassation court have applied a
feminist approach to revise the first-instance court’s judgment.
They could be seen as feminist judgments, which align with the

views of the present author.
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CASE 7: THE RIGHT OF A FEMALE
EMPLOYEE TO BE CONSULTED

§ Case No. 722/2020/LD-PT dated 29 July 2020 by the People’s Court in
Ho Chi Minh City about “Dispute on applying the discipline of dismissal on
employee”

Dang Hoang Minh
Doan Thi Phuong Diep

1. Introduction

In recent decades, Vietnamese women widely participate in
various fields of production and industries together with their
male counterparts'. This undoubtedly results from the social
and economic movement, where their roles are undeniable
and recognized out of old-fashioned norms about Vietnamese
women. In line with the principle of gender equality, female
employees gradually share equal positions with male employees
in Vietnam’s labour context’. However, if Vietnamese judges
pay attention to the extent that they fully protect the legal

0 ILO, ‘Gender and the Labour Market in Viet Nam - An Analysis Based on the
Labour Force Survey’ (2021) <https://www.ilo.org/wcmsp5/groups/public/-
--asia/---ro-bangkok/---ilo-hanoi/documents/publication/wcms_774434.
pdf> accessed 25 May 2022.

0 General Statistics Office, ‘Gender Equality in Labour and Access to
ManagementWorkinVietNam’(2021)<https://www.gso.gov.vn/en/data-and-
statistics/2021/12/gender-equality-in-labor-and-access-to-management-
work-in-viet-nam/> accessed 25 May 2022.”plainCitation”:”General
Statistics Office, ‘Gender Equality in Labour and Access to Management
Work in Viet Nam’ (2021
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rights of female employees, certain questions may still arise
in a labour dispute involving a female party. This sounds even
more reasonable when female employees own unique biological
characteristics and social responsibilities, resulting from their
disadvantages in fulfilling the assigned tasks in the workplace
compared to male employees. Despite the widely accepted policy
of protecting female employees, the judges’ considerations are
framed withina constitutional principle thatjudgmentsaresolely
made based on statutes®. This reveals certain disadvantages for
female employees in employment disputes and makes the ideal
concept of a gender-fair judgment become far to reach.

Noticeably, facts in the case happened between Nguyen
Hoang Ng. and DVPT & NCUWC Vietnam limited liability
company (hereinafter referred to as Case 722/2020/LD-PT)*
can easily be seen in many labour disputes happening between
business organizations and female employees. Specifically, this
case deals with issues around dismissing an employee due to her
refusal to obey an assignment to work in a place which requires
a far commuting distance. Since this type of dispute happens
frequently, revisiting the court’s reasoning in Case 722/2020/
LD-PT provides significant value in interpreting the legal
provisions in Vietnam labour law relating to the rights of female
employees. Furthermore, the extent to which the court would
make the judgment based on feminist approaches will also be an

interesting point to be explored in this case.

3 Tran Thj Thu Hang, ‘Nguyén Tac Thadm Phan, Hoi Tham Xét Xtr Boc Lap va
Chi Tuan Theo Phap Luat - Thuc Tién Thuc Hién va Kién Nghi’ (Tap chi Toa dn
dien tir, 2018) <https://tapchitoaan.vn/bai-viet/phap-luat/nguyen-tac-tham-
phan-hoi-tham-xet-xu-doc-lap-va-chi-tuan-theo-phap-luat-thuc-tien-thuc-
hien-va-kien-nghi> accessed 25 May 2022.

0 Case No. 722/2020/LD-PT about ‘Dispute on applying the discipline of
dismissal on employee’, this case is officially published on the platform
of the Viet Nam Supreme Court at <https://congbobanan.toaan.gov.
vn/2ta557456t1cvn/chi-tiet-ban-an> accessed May 25 2022.
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An assumption formed in this dispute is that the judges’
considerations will treat male and female employees with
formal equality without or less envisaging the female employee’s
characteristics and responsibilities. Otherwise saying, there
only be ‘employee’, rather than ‘male’ or ‘female employee’ in
the views of judges while resolving labour disputes. From the
feminist approach, this creates challenges for female employees
in the Vietnamese context of labour disputes since their feminist

voicesare sometimesnotfullyidentifiedin thejudges’reasonings'

Despite the breach of the employment agreement caused by
the female employee’s refusal to comply with the employer’s
assignment, her voice for such a refusal should be considered
by judges, and thence, the case should proportionally be treated
in the court’s judgment. Accordingly, the right and interests of
female employees will be well protected in labour disputes once
their requirements for judging are enhanced. This demonstrates
not only gendered respect but also compliance with the laws
since the right to be consulted is an exclusive right granted
by the labour law to female employees. The rewriting of the
judgment of Case 722/2020/LD-PT with the engagement of
feminist approaches sits on that goodwill.

2. The facts and the issue

The case arose about the dismission of a female employee for
disobeying the employer’s assignment, which was specified in
the company’s internal rules and the employment agreement.
Accordingly, Ms Nguyen Hoang Ng., who worked for WC Ltd.
as a developer for shoe designs under a 2-year specified duration
employment agreement from 04 February 2016, serves as a
plaintiff of the case. Due to specific job requirements, WC Ltd.
assigned her to work remotely in different workplaces on the city
outskirt, which also included the headquarter of the company in
the centre of Ho Chi Minh City. The last place where the plaintiff
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work is in an industrial zone located in Binh Duong, a next-door
province of Ho Chi Minh City. On 22 December 2016, WC Ltd.
assigned Ms Ng. to anew workplacelocated in Ba Ria— Vung Tau
province from 03 January 2017, which requires daily commuting
by company bus from Ho Chi Minh City. The plaintiff responded
with her refusal to perform this task and insisted on remaining
to work in Binh Duong. Her reason focused on her health and
well-being conditions, which did not allow her to commute to
work on such a far journey daily. While consistently keeping its
decision, the company simultaneously stopped assigning tasks
to Ms Ng. and simultaneously refused Ms Ng. to enter Binh
Duong’s plant to work. Therefore, the plaintiff decided to stay
home from 10 January 2017. This situation enabled WC Ltd. to
issue a dismissal decision as an applied disciplinary measure
against Ms Ng.’s misconduct for ignoring to perform assigned
tasks and failing to go to work without acceptable excuses for

five consecutive working days.

Upon the dismissal, the plaintiff brought the case to the
court requesting that WC Ltd. cancel the dismissal decision and
readmit Ms Ng. to her previous job together with compensations
for wrongful dismissal. Her grievances focused on the validity of
the assigning decision aswell as the taken disciplinary procedure.
The plaintiffalleged that the decision of the companyto assign her
to Ba Ria - Vung Tau without taking her concerns into account
in the decision-making process directly impacted her rights
and interests in the employment relationship. The reason for
health and well-being problems which would have been caused
by daily long-distance travelling to the workplace was employed
to signify the grievance of the plaintiff that the employer’s
assignment was not reasonable. In response, representatives of
the defendant showed evidence of the employee’s misconduct,
the employment agreement as well as disciplinary procedures
to uphold their identification of Ms Ng.’s misconduct and the
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appropriateness of the disciplinary measure applied to her case.
Defendant thus refused all plaintiff’s requirements and strongly
reaffirmed its legal compliance in the dismissal procedure to the
applicable labour laws.

3. The procedural history and original court decision

In the judgment numbered 03/2020/LD-ST dated 18
February 2020, the court of the first instance envisaged the
appliable laws and decided to dismiss all requirements of
the plaintiff concerning cancelling the disciplinary decision,
readmitting her to work and paying financial compensations
resulting from such deemed wrongful dismissal. On 2 March
2020, Ms Ng. filed an appeal against the entire judgment of
the first-instance court in the court of appeal. In her appellate
application, she maintained all the original claims along with
supporting arguments and evidence. Accordingly, three main
requests tabled by the plaintiff were considered by the court
of appeal, namely: (1) cancelling the dismissal decision taken
as the disciplinary measure for Ms Ng.; (2) the disciplinary
proceedings against the employee’s misconduct were wrongfully
implemented and; (3) WC Ltd. should compensate the plaintiff’s
losses resulted by its violation. The court of appeals did consider
the facts of the case and reflected on the applicable laws to

provide a final judgment.

According to the final judgment, the dismissal decision of
WC Ltd. is valid since the basis on which a decision is made and
the content of the decision is legally justified. The reasoning of
the judgment was based on: (1) the rights and responsibilities
of parties specified in the employment agreement entered
between Ms Ng. and WC Ltd., and (2) the definition of labour
law in terms of the workplace, which enshrines and leaves room
for the contractual freedom between employee and employer.
Moreover, the disciplinary procedure performed against the
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employee’s violation of the company’s internal regulations is
also legally reaffirmed in the judgment. Against the backdrop
of evidence and facts presented by the defendant, Article 123
of the Labour Code 2012 and Article 30 of the Decree No.
05/2015/ND-CP dated 12 January 2015 of the Government
guiding the application of the Labour Code 2012, the court of
the first instance had acknowledged the legal compliance of
the disciplinary procedure in question. This identification was
thereafter reaffirmed by the judgment of the court of appeal,

which rejected all plaintiff’s requests in the case.

4. Assessment of the court’s decision

Although the question of whether a female employee is
entitled to refuse an employer’s assignment due to the right to
health is significant in this case, we shall not discuss further on
this since it appears to be a human rights issue in general and
less relevant to the feminist approaches in the court’s judgment
about labour laws, which is the focus of this paper. The Labour
Code 2012 and related legal documents, which were valid by
the time the case happened, were absent of the stipulation of an
employee’s right to refuse to work if he/she finds that the work
directly threatens his/her life or health®. It is needed to say that
this principle only came into effect since the birth of the new
Labour Code 2019, and thus, by that time, Ms Ng. would have
no legal foundation in labour laws backing up her refusal for this
reason. It is similarly difficult to argue that daily commuting to
work is one of the factors that might attribute to a hazardous
workplace, which may provide potential risks to the health and
life of the employee. Therefore, Ms Ng. could not reasonably rely
on a hazardous workplace to refuse to work. Moreover, Ms Ng.

may need to provide more solid evidence to justify the potential

5 This right is new and has been available in the new Vietnam Labour Code.
See Vietnam Labour Code 2019, s 5(d).
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that commuting a long distance would damage her health or
place her in jeopardy within the context that this task had yet to
be performed®. Thus, her reasons for refusing to take a working
assignment relied on contractual terms in the labour agreement
with WC Ltd. as well as the legal provisions of the labour law

protecting female employees in the employment relationship.

This argument, however, explores certain valuable
assessments toward the court judgment about the plaintiff’s
refusal to take the assignment. Accordingly, one of the significant
points of the judgment laid at the court’s reasoning about the
right of the employer to assign employees to a new workplace.
Thanks to the provided consideration reflected in the judgment,
the judge’s interpretation of the legal rights that applied solely
to female employees can be demonstrated as well as the extent
of engaging the feminist approach in the court’s judgment is
also evaluated. This will generally illustrate the overall picture
of how significant the voice of the female employee is in the

court’s decision.

The plaintiff alleged that the company’s decision to assign
her to a new workplace was decided without consulting her
opinion. She further emphasized that since the new workplace
requires her to commute such a long haul by company bus
daily, this exceeded the limitation that her health can adapt to.
Therefore, the company should consult her in line with Article
154 of the Labour Code 2012, which provides an opportunity for
female employees to express their views during the employer’s
decision-making process if such the decision reveals impacts
on female employees’ rights and interests. Since her voice
had not been taken into account, she was dissatisfied with the

6 Vietnam Labour Code 2012, s 140(2). For more explaining about the nature
of this right, See Larry Drapkin, ‘The Right to Refuse Hazardous Work after
Whirlpool’ (1980) 4 Industrial Relations Law Journal LJ 29.
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company’s decision to assign her to work in Ba Ria - Vung Tau
while keeping insisted on remaining working in the previous
workplace of Binh Duong.

The fact gives rise to a question that this paper concerns:
To what extent the female employee’s voices on related issues
are respected in the court’s considerations? This issue even
draws more attention when being screened under feminist legal
theory when this is a legal right designed exclusively for female
employees in the Vietnamese labour law. Toward this issue, the
court reasoned in the judgment that:

“According to Article 30 of the Labour Code: the workplace
shall be where indicated in the employment agreement unless
otherwise agreed upon by both parties. Clause 2 of Article 154
of the Labour Code 2012 specified the employer’s responsibility
when employing labour who are female: consulting female
employees or their representatives when making decisions on
issues related to the rights and interests of women. Article 4
of Decree No. 85/2015/ND-CP dated 01 October 2015 issued
by the Government implementing Article 154 of the Labour
Code about female employee’s rights, particularly: To ensure
sufficient bathrooms and appropriate toilets in the workplace;
to assist and support in building créches and kindergartens, or
cover part of childcare expenses at créches and kindergartens
incurred by female employees. Thereis, accordingly, no provision
in the Labour Code that requires consulting female employees
when assigning them to different workplaces. Article 2.4 of the
employment agreement only defines an employee’s acceptance
as a must when the employer assigns an employee to work in a
different job, which is not relevant to the job described in the
employment agreement. Therefore, WC Ltd assigned Ms Ng. to
work in AW International Vietnam Ltd. in Ba Ria - Vung Tau in
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compliance with the employment agreement entered between
Ms Ng. and WC Ltd.””

Set aside the technical mistake of the court in referencing
Article 4 of Decree No. 85/2015/ND-CP to implement Article
154 of the Labour Code 2012 since Article 4 of the mentioned
decree guides on another issue that is irrelevant to Article 154
of the Code. It seems that the court interpreted the plaintift’s
requests differently from her expectation as well as the spirit of
the law. Furthermore, the court also enhanced the validity of
the employment agreement between Ms Ng. and the company
with less attention paid to the interests that female employees
can enjoy. Therefore, these issues will be addressed further to
find out if the court’s judgment over this case is for protecting
female employees’ rights and interests.

In Vietnam labour law, certain rights are upheld to protect
female employees aiming to maintain gender equality status
in the workplace, and the right to be consulted is one among
these®. They are entitled to the right to express their opinion
toward issues decided by employers that possibly demonstrates
potential impacts on their interests. This exact term is stipulated
firstly in Article 154 of the Labour Code 2012 as one of the
responsibilities of the employer and remains unchanged in
Article 136 of the Labour Code 2019, which is currently applied
by the time this writing is conducted. Notably, this provision
is structured within a specific chapter of the Code describing
provisions applied solely to protect female employees and
ensure gender equality. The rationale of this term can be deemed
as creating favourable conditions to increase the positions and

7 Case 722/2020/Lb-PT, page 9 - 10.

&  Manh Thi Thu Hién and Trdn Thuy Hing, ‘Cac quyén co ban cla lao
déng nir trong doanh nghiép can duoc bao vé’ (Ho trg phdp ly danh cho
doanh nghiép, 29 July 2020) <https://htpldn.moj.gov.vn/Pages/chi-tiet-tin.
aspx?ltemID=1843&I=Nghiencuutraodoi> accessed 25 May 2022.
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competitive capability of female employees at the workplace
due to their gender disadvantages. Their views, wishes,
and expectations in related issues of employment, namely
compensation, benefits, and responsibilities, should be treated
with specific enhancement to ensure equality and competition
with male employees. The right to be consulted not only secures
a democratic atmosphere in the workplace but also demonstrate
the signs of the feminist approach in law by respecting and
protecting women by their expectation. With this in mind, two
identifications can be articulated: (1) any decision of employers
impacted female employee’s rights and interests, which include
their health and working conditions at the workplace, should first
be consulted, and their opinions should be taken into account
for further consideration in the employer’s decision-making
process; (2) the legal structuring technique locates this right
in the specific chapter containing provisions about employer’s
specific responsibilities to female employees. This can assume
the importance that the legislators do require the compliance
of the employers in creating and securing favourable conditions
for female employees in exercising their feminist rights at the
workplace. Hence, this principle should be treated seriously in
the practical context. Although the employment agreement can
open room for the contractual freedom between employees and
employers, in which female employees often bear unfavourable
conditions which may undermine their right to be consulted,
employers must apply the underlying policy of the said Article
154 to make sure that female employee’s voice is respected in
the workplace. Failing to comply with this accordingly amounts
to a violation of labour law, which exposes employers to the
risk of being penalized with legal sanctions. This should be the
appropriate approach that the judges should employ to deal with
cases embracing similar facts.
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Returning to the case, the judgment identified “there is no
provision in the Labour Code requires consulting the female
employees when assigning them to different workplaces”, and
the court’s approach to this issue thus remains several questions
to be discussed. This rejected the concept of Article 154 of
the Code as well as the legal right of female employees by the
judges’ deviated interpretation. The new workplace is located in
Ba Ria - Vung Tau province, approximately 70 km from Ho Chi
Minh City. While the company provides a bus for employees
to commute from Ho Chi Minh City to the workplace, it is
difficult to argue that such a long commute, considering the
transportation conditions in Vietnam, would have no or little
impact on the health of female employees. Hence, the said
court’s identification demonstrated a narrow approach that
undermined an important right of female employees, or of Ms
Ng. in particular.

Additionally, the judgment solely reflected the reasonings of
the court within the ambit of the labour law provisions, and this
point is critical from the perspective of gender view. Against the
backdrop that the position of Ms Ng. is gender-vulnerable in this
case, the court, however, mentioned nothing about other gender-
related provisions to protect the right of female workers, such as
the Law of Gender Equality 2006 or international conventions
about women’s rights. The absence of comprehensive addressing
and analysis of the rights and vulnerable position of Ms Ng. in
this case highlights a disadvantage for the female employee in
the labour dispute. The judgment fails to provide the necessary
favourable attention that should be given to workersin vulnerable
positions, thus constituting a disadvantage for Ms Ng.
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5. The voice of the female employee, cultural feminism,
and the case

It is worth extending the discussion further to the structure
and the concept of Article 154 of the Labour Code 2012 and
the corresponding Article 136 of the Labour Code 2019 to
appropriate the engagement of the feminist approach, in
this case, to form a so-called feminist judgment soundly. As
presented, legislators designed the right of female employees to
be consulted located in a specific chapter containing provisions
applying solely to female workers, which are also the obligatory
responsibilities of employers. This can be interpreted as a way
to protect female employees, who are often placed in relatively
weak positions in the contractual relationship with employers
due to their inevitable physical and mental disadvantages at
work. From the feminist perspective, the embedment of the
Vietnamese Labour Code regarding this right is regarded as the
manifestation of feminist perspectives in law, which has resulted
from the chronic debates around the gendered protection of

women’s rights®.

The feminist approach in law not only aims to uphold the
status of gender equality but also the enjoyment of favourable
conditions for women participating in employment. Through
the process of development, these schools of feminist legal
theory provided us with fundamental knowledge about the
relationship between women’s rights protection and law.
Once being manifested while legislating, feminist legal theory
highlights the issue of gender in law and serves lawmakers, as
well as law interpreters, a critical envisage in considering the

rights of women.

® Minh Hoang Dang, ‘The Right of Female Workers in Exercising Their
Motherhood: A Critique in Vietham Labor Law’ (2021) 5 STDJEM <http://
stdjelm.scienceandtechnology.com.vn/index.php/stdjelm/article/
view/1049/1408>.
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In this light, there are four main legal schools in approaching
thefeministlegaltheoryaswellastheirrolesinlegislation'®, which
are known commonly: (1) Formal equality theory characterizes
the feature of equally treating, which argues that women
should be enjoyed same right, status and positions like men; (2)
Dominance theory studies the dominant power of men in the
social reality and to realize the disadvantages of women. From
these different advantages, feminist rights and protection will be
structured upon; (3) Post-modern, also called anti-essentialist
theory, deals with a wide range of perspectives to struggle for
the right of women, namely the intersection of gender, race, and
class rather than a single category; finally, (4) Cultural feminism
takes into account the different characteristics between male
and female and enshrines such feminist differences in the course
of law-making to protect better female rights. The separate
treatment of female employees in labour law can be viewed as an
embodiment of the cultural feminist approach, which advocates
for acknowledging and protecting the distinct characteristics
between males and females. This approach emphasizes the
recognition of feminist differences and their incorporation into
the process of law-making to ensure better protection of female
rights''. The cultural feminism movement was initiated by
Carol Gilligan and her influential work of In a Different Voice
- Psychological Theory and Women’s Development, which is
based on three research projects involving moral choice'?. Her

work transmitted the distinctions in the voices of men and

B Cynthia Grant Bowman, ‘Recovering Socialism for Feminist Legal Theory
in the 21 St Century’ (2016) 49 Connecticut Law Review 251 <https://
scholarship.law.cornell.edu/facpub/1478/>.”plainCitation”:”Cynthia  Grant
Bowman, ‘Recovering Socialism for Feminist Legal Theory in the 21 St
Century’ (2016

o Martha Albertson Fineman, ‘Feminist Theory in Law: The Difference It
Makes’ (1992) 2 Columbia Journal of Gender and Law 1, 19.

B Carol Gilligan, In a Different Voice: Psychological Theory and Women's Development
(Harvard University Press 2003) 14 <https://www.hup.harvard.edu/catalog.
php?isbn=9780674970960>.
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women to conclude the so-called cultural feminist movement

commonly known.

With new emerging challenges in today’s world, treating
female employees with the same conditions as males is
inadequate to protect women’s rights in the workplace®®. This is
due to the gender role as the primary carer of the family, which is
commonly termed as ‘family gatekeeper’, shouldering on female
employees. Domesticity-thebeliefthat domesticresponsibilities
and childcare obligations should be handled mainly by women
- is still dominated and influenced significantly by the status
of women in employment relationships. Domesticity places a
cultural expectation on all women to downgrade their market
work and become the caregiving centre of their family’s lives.
This solidly forms a gender norm framing the work and life of
female employees as well as constraining them from workplace
opportunities. On the other hand, male employees are quite
free from those family duties, which enables them to have
more capacity to compete or further pursue their career goals
in the labour market. Therefore, it is unjustified if any decision
from employers or court judgments views the rights of female
and male workers are similar without considering the gender
differences between them.

In the context of the dynamic movement of today’s social-
economic in Vietnam, the rights of female employees similarly

engage and contemplate new challenges't. The equal treatment

8 Merle Thornton, ‘Sex Equality Is Not Enough for Feminism’ in Carole
Pateman and Elizabeth Gross (eds), Feminist challenges: Social and political theory
(Routledge 1986).

B General Statistics Office (n  2).”URL":”https://www.gso.gov.vn/en/
data-and-statistics/2021/12/gender-equality-in-labor-and-access-to-
management-work-in-viet-nam/”,”author”:[{“literal”:”General Statistics
Office”}],”accessed”:{“date-parts”:[[“2022”,5,25]]},”issued”:{“date-parts”:[[
“2021"]}}}1,”schema”:”https://github.com/citation-style-language/schema/
raw/master/csl-citation.json”}
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approach is obsolete since it cannot fulfil the disadvantages in
terms of health, psychology or social duties that are exclusive
to a female employee. Therefore, the approach to promoting
female employees’ rights in the labour context should be set
on two main areas: (1) equally treatment between gender and
(2) protecting the gendered differences that disadvantage
female employees. This approach is manifested in Article 154
of the Labour Code 2012 requiring the responsibility of the
employer to consult female employees. This can be deemed as
the exclusive privilege that the Vietnamese labour law at that
time conferred only on employees who are female-gendered
and reflects cultural feminism school in the concept of that
provision. Critically, this statement leads us to some of Gillian’s

words in her mentioned book:

Since it is difficult to say “different” without saying “better”
or “worse,” since there is a tendency to construct a single scale
of measurement, and since that scale has generally been derived
from and standardized on the basis of men’s interpretations of
research data drawn predominantly or exclusively from studies
of males, psychologists “have tended to regard male behaviour as
the norm and female behaviour as some kind of deviation from
that norm”. Thus, when women do not conform to the standards
of psychological expectations, the conclusion has generally been

that something is wrong with the women'®.

Since the ‘norms’ as Gillian described exist, we have reasons
tojustify that the manifestation of the cultural feministapproach
in Article 154 and Chapter X of the 2012 Code is designed to
break those norms for a female employee and the final purpose
of legislators is to maintain a workplace with original gender
equality status? The evidence for this argument has already been
explained when we discussed the legal structuring technique.

% Gilligan (n 12) 14.
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Article 154 of the 2012 Labour Code is unchanged and inherited
totally in Article 136 of the new Labour Code 2019, while
the title of the chapter is changed from “Separate provisions
concerning female employees” to “Provisions applicable to
female employees and assurance of gender equality” in the 2019
Code. Understanding this point is thus necessary to deliver a
feminist judgment in line with the good values that legislators
embedded in the words of Article 154.

Against all these arguments and by cultural feminism
approach, consulting Ms Ng. to know about her health status
and other specific characteristics concerning her gendered
identity before deciding to transfer her to the new workplace is
doubtlessly essential. This is to ensure that the disadvantages
faced by female employees from a gendered perspective are
recognised, and appropriate measures are taken to compensate
for them. As a result, their relatively weak position in the
employment relationship would be improved. Obviously, this
is an explanation for enshrining the feminist spirit that the
legislators embedded into the labour law. In their reasonings
upon the request of the plaintiff, it seems that the judges
neglected this approach with few considerations spent on the
position and characteristics of Ms Ng. as a female employee. This
stance is even more critical when the judging board consisted of
2/3 women judges. Therefore, the court’s reasoning in this case
not only devalued the governing scope of the legal provision but
also undermined the voices of a female employee in the working
environment and made them nonsense. This draws our first
attention to the need to engage the cultural feminist approach
to improving the judgment’s quality and justness.

Moreover, this articulation takes us to the second topic of
to what extent the court would pay consideration to the voice
of female employees in their reasoning. In the workplace
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context, voice can be defined broadly as the “discretionary
communicationofideas, suggestions, concerns, oropinionsabout
work-related issues with the intent to improve organisational

”16 'With this definition, voice can be

and unit functioning
manifested in the workplace under four categories: (1) individual
dissatisfaction expressed on a specific management issue; (2)
contributions to management decision-making; (3) collective
organisation as a source of power to offset that of management;
and (4) mutuality of interest in the form of partnerships between
employer and employees to establish long-term sustainability".
Arguably, while the last three are the manifestation of the
collective voice, or the voice requiring the involvement of the
workforce, the first one focuses on the individual employee,
which requires a high degree of trust between management and
employees'®. This is particularly important to female employees
because upon expressing their voice, they often seek acceptance
and recognition not only for their gender identity at work but
also to have the same rights, benefits, and privileges as others'’.
This significance underpins the view that promoting women’s
voice in the workplace is worth spreading in the interpretation

of labour law.

In conclusion, a gender equality workplace means that the
voice of female employees should place in a certain role with

significant attention paid in any consideration relating to

6 Elizabeth W. Morrison, ‘Employee Voice Behavior: Integration and Directions
for Future Research’ (2011) 5 Academy of Management Annals 373, 375.

7 Tony Dundon and others, ‘The Meanings and Purpose of Employee Voice’
(2004) 15 The International Journal of Human Resource Management 1149.

8 Tony Dundon and Paul J. Gollan, ‘Re-Conceptualizing Voice in the Non-
Union Workplace’ (2007) 18 The International Journal of Human Resource
Management.

% Myrtle P. Bell and others, ‘Voice, Silence and Diversity in 21st Century
Organizations: Strategies for Inclusion of Gay, Lesbian, Bisexual, and
Transgender Employees’ (2011) 50 Human Resource Management 131.
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employment. The court’s judgment about the disputes between
female employees and employers thus should take into account
this key fact in providing judgment. As seen in the case of
Ms Ng. v WC Ltd., the reasoning of the court in the appeal
judgment is absent of considering the female voice of Ms Ng.,
but laid its focus on the face of the legal terms writing as well as
the employment agreement. Arguably, this not only shifts away
from the good value that labour laws offer specifically to female
employees but undermine the promotion of women’s right as

well as the workplace’s gender equality as a whole.

6. The feminist contribution

Against the assessment of the judgment under the feminist
approach, as indicated previously, a constructive judgment
will be made with the engagement of the cultural feminism
methodology. The judgment will be rewritten on the background
of labour law applied at that time, which is the Vietnam Labour

Code 2012 and related secondary statutes.

Besides firmly keeping the writing technique and formula as
commonly seen in Vietnamese court’s judgements, this feminist
judgment places importance on the right to be consulted of
female employees as specified in Article 154 of the Labour Code
2012. Accordingly, facts and the legal terms employed will be
kept unchanged, while the reasoning will significantly focus on
the fact in the original judgement that the company did not refer
to the plaintiff’s opinion but still proceed with deciding to assign
Ms Ng. to a new workplace. Hence, the exploitation of this fact
is based on the request of the plaintiff while the court seemingly
neglected it. Bearing it in mind, the judge’s reasoning will
highlight the responsibility of the employer toward respecting

the voice of female employees since this is a statutory obligation.
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Furthermore, it is to enhance the right of female employees to
enjoylegal protectionin issues relating to their health orinterest.
With this approach, the original judgement can be overturned
with the triumph of the plaintiff and the company should respect
the rights to expression of workers, particularly vulnerable ones
such as female employees. The feminist approach will further
help to form a basis for the interpretation of the protection
of the fundamental rights of any worker in the employment
relationship. Accordingly, the employer’s responsibilities should
be well scrutinized to ensure equal treatment of the workers and
compensate for the disadvantages of their vulnerable position.

From an overall perspective, the feminist judgment reflects
that the gender identity of female employees should be given
certain consideration in the court decision. This paves the way
for improving the interpretation of legal provisions toward
underpinning the idea of gender equality in the workplace as
well as reflecting the theme of the cultural feminist approach in
the court’s consideration. As presented at the beginning of the
paper, since this case can be categorised as a common dispute
which frequently happens in the Vietnamese labour context,
and the underlying policy of Article 154 remains unchanged
under Article 136 in the new Labour Code 2019, the feminist
judgment thus provides referrers with feminist justification and
legal interpretation toward protecting the rights and interest of
women in the modern workplace.
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7. Feminist judgment
[...]
THE CONSIDERATION OF THE COURT

After envisaging documents of the case tabled at the court
session as well as the arguments presented by parties, the
judging board identifies:

[1] In terms of the validity of the plaintiff’s application for
appeal: The application of Ms Nguyen Hoang Ng. is accepted

since it is within the time limit for appeal;
[2] In terms of the plaintiff’s request:
Upon considering the appeal: Ms Nguyen Hoang Ng.

Ms Nguyen Hoang Ng. and WC Vietnam Ltd. (hereinafter
referred to as the Company) entered into Labour Agreement No.
002267/SDL-LC-2-2016 on 04 February 2016 (together with the
attached Annex A No. 001167) with the following information:

- Type: specified duration agreement of 2 years (from 04
February 2016 - 03 February 2018);

- DPosition: developer for leather shoe designs;

- Tasks: as specified in the attached job description.

- Salary specified in the employment agreement:
20.296.640 VND. From 07 April 2016, Ms Ng.’s salary
was increasingly adjusted to be 22.326.304 VND
(including personal income tax, social insurance,
unemployment insurance, and other insurance as
stipulated by Vietnam law);

- Workplace: the company headquarters (District 1, Ho
Chi Minh City). The employer can assign the employee

to different headquarters or different workplaces upon

business performance and in line with Vietnam laws.
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On 21 December 2016, the Company sent a notice to Ms Ng.
assigning her to work with AW International Vietnam Ltd. in
TI' commune, TT district of Ba Ria - Vung Tau province from
03 January 2017. The means of transportation were the company
bus. Ms Ng. refused to comply with the company’s requirement,
which assigned her to work in a different workplace.

On 03 January 2017, the Company sent an email to Ms Ng
requiring her to work in AW International Vietnam Ltd. in TT
commune, TT district of Ba Ria - Vung Tau province. From 03
January 2017, Ms Ng. still went to the DM plant in Binh Duong
province to work (this was Ms Ng.’s previous workplace before

receiving notice of changing workplace).

On 09 January 2017, Ms Ng. sent an email to the Company
expressing her disagreement about changing workplace and
notified that she would stay home from 10 January 2017.

On 10 January 2017, the Company sent an email to Ms
Ng. requiring Ms Ng. to travel to Tan Thanh district, Ba Ria
- Vung Tau province, to work as specified in the notice dated
21 December 2016. Her absence would be regarded as absence
without acceptable reason and could be applied appropriate

disciplinary measures by the company’s internal rules.

On 21 February 2017, the Company organized a meeting
to consider disciplinary measures applied to Ms. Ng. On 22
February 2017, the company issued Decision No. 05/2017/
SDL-QD deciding the disciplinary measure of dismissal for Ms
Ng. The reason for dismissal was: 13 consecutive-day absences
in January 2017 and 13 consecutive-day absences in February
2017 without acceptable reasons; violating Clause 3 of Article
126 of the Labour Code; violating Articles 7 and 17.3.2 of the

Company’s internal rules.
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Ms Ng. filed the case to the court requesting: cancelling the
disciplinary decision no. 05/2017/SDL-QD on 22 February 2017
about dismissal issued by the company, readmitting Ms Ng. to
work and compensating damages for illegal dismissal.

Upon considering Decision No. 05/2017/SDL-QD on
22/02/2017 of WC Vietnam Ltd. company:

+ In terms of the basis and content of the issued decision

Based on the provided documents and the presentation of
the litigants, the board of judgment realized that: the absence
of Ms Ng. from 10 January 2017 to 21 February 2017 without
the employer’s acceptance and successive procedures originated
from the female worker’s eligibility to be consulted. This right is
stated in Clause 2, Article 154 of the Labour Code 2012.

The legal representative of Ms Ng. alleged that during the
performance of the employment agreement, the Company
assigned Ms Ng. to work in another place without consulting
her opinion. This contributed to a breach of Article 1, Article 2.4
of the signed Labour Agreement dated 04/02/2016 between the
Company and Ms Ng. and further is the violation of Article 154
of the Labour Code 2012. The board of judgment assesses that:

Article 1.2 of the Labour Agreement defines the workplace
as located at the main headquarter of the company, except
otherwise as stipulated in Annex A attached to the agreement.
However, WCLtd. canassign employees to otherheadquarters or
different workplaces per requirements of the company’s business
requirements, provided that such assignment complies with the
law of Vietnam. Moreover, Article 4 of the Labour Agreement
stipulates that this employee agrees to perform assigned tasks
with good faith, hardworking manner and maximum capability,
employing full experience and personal talent under express
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and tacit terms of this employment agreement to the extent
of satisfying the Company’s reasonable needs. These tasks are
performed at the office of WC Ltd. and other places (which
may include abroad ones) upon WC’s request from time to
time with taking into account the benefits, needs, and business
opportunities of WC Ltd. Therefore, the workplace where Ms
Ng. work is defined not only in the headquarter of the company
but can be in other different places upon the business demands of
WC Ltd. Article 30 of the Labour Code states that the workplace
is defined by the employment agreement or by parties’ mutual
agreements. Therefore, it seems that there is no question about
the location of the workplace between Ms Ng. and the Company
since the agreement on this matter is duly formed. WC Ltd
holds the right to assign employees to any workplace provided
that the Company can demonstrate its business demands and
that the transfer of the employee in question is needed to serve

these demands.

However, if the assignment demonstrates potential harms
which may impact the health of the employee, this requires to
be more envisaged in the procedure of such assignment is made.
In this case, it is without any doubt that Ms Ng. is a woman, and
thus certain specific considerations on both mental and physical
factors must be made on a different basis than general or male
employees. Article 154 of the Labour Code 2012 allows us to
enshrine this spirit right on the face of its wording: “Consult with
female employees or their representatives when taking decisions
which affect their rights and interests.” The legal provisions
and the claim of Ms Ng. draw our attention to the fact that
assigning Ms Ng. to another workplace does require Ms Ng.’s or
a representative of Ms Ng.’s opinions before making a decision.
This issue is even more critical once the contractual agreement

between Ms Ng. and the Company in terms of assigning and
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workplaces is duly formed. To decide on this issue, two main

questions must be considered:

Firstly, it is whether the Company’s requirement impacts
Ms Ng. right and interests, which amounts to demonstrating
potential damages to her health upon performing. There will be
no question if the requirements are within the readiness of the
employee to take in the case those are not substantive. However,
it is hard to say that daily commuting to Ba Ria — Vung Tau,
which is a geographically far distance (over 100km) workplace
measuring from the Company headquarters, is less substantive
for female workers. Gender identity results in women with
certain physical and mental disadvantages impacting their
ability to take jobs other than men or general employees.
Moreover, the Vietnamese social norms imposed on women
with responsibilities of child and family caregiving which their
male counterparts are less scrutinized. These generally form a
dual pressure that a female employee should satisfy: fulfilling
their domestic roles while striving for job excellence. From
these arguments of health, work, and life balance of female
employees, it can be seen that the right and interest of Ms Ng.
is directly impacted by the presumption that she would daily
travel such a far distance to work. Therefore, it is needed that Ms
Ng.’s expression should be taken into account in the company’s
decision-making process. This not only enshrines the good
value of the Labour law conferring to female employees but also
highlights the company’s legal compliance in their business.

Secondly, although the contractual terms in the employment
agreement allow the company to assign Ms Ng. to different
workplaces, this cannotberegarded as exclusive once the decision
demonstrates potential problems to her health and well-being.
Reflecting the mentioned Article 134 of the Code, the terms in
the employment agreement can be deemed less favourable to Ms
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Ng. Solely relying on the contractual terms to decide that Ms
Ng. violated the employment agreement, the company’s internal
rulesand thelawisnot onlyincomprehensive but also reverse the
principle of protecting employees stipulated in Article 4.1 of the
2012 Labour Code, which is “to guarantee the legitimate rights
and interests of workers; to encourage agreements providing
workers with more favourable conditions than those stipulated in
the labour laws”. Notably, this principle is also stipulated under
Clause 2, Article 35 of the 2013 Constitution: “Workers shall be
provided equal and safe conditions of work”. These justifications
reflect the nature of Labour law and the underlying policy
enshrined in the Constitution about employment relationships.
Furthermore, these provisions uphold a common theme in
the national policies about securing the rights and benefits
of employees, particularly those who are female. Otherwise
saying, as a female employee, Ms Ng. should have been treated

with equal and fair consideration in the workplace.

From these drawn points, it is reasonable to articulate that
the working conditions of the daily commute to Ba Ria - Vung
Tau could result in potential impacts on the right and interests
of Ms Ng. and thus consulting her opinions before deciding
as stipulated in the Article 154 of the Labour Code is needed.
Since the decision was made solely based on an employment
agreement, which indirectly delivers less favourable conditions
to Ms Ng. compared to the situation of applying Article 154, the
voice of Ms Ng. to be heard is even more justified. Her opinions,
despite accepting or refusing to work in the new workplace,
should be taken into consideration by the company while
forming the decision. This is even more significant when such
a decision can create potential health impacts on Ms Ng. or any
employee who is female. Therefore, the Company’s requirement
was made without consulting Ms Ng. about her health conditions
as well as other related feminine issues, violated not only the
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applicable labour law but also the principle enshrined in the
2013 Constitution.

[...]
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